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Before the Court is the notion of the Defendants seeking
the entry of summary judgment in their favor. The matter
havi ng been briefed and oral argument conpleted, that which

follows is the Court’s resolution of the i ssues so presented.

NATURE AND STAGE OF THE PROCEEDI NGS

On May 28, 2003, the Defendants filed the instant notion
against the Plaintiff, Aeroglobal Capital Management, LLC
(“Aeroglobal”). The notion arises out of a conplaint filed by
Aer ogl obal against Cirrus Industries, Inc. (“Cirrus”), Cirrus
Hol di ng Conpany Limted (“CHCL"), Crescent Capi t al
I nvestments, Inc. (“Crescent”) and other various individuals
on August 9, 2001. The conpl aint contains four causes of
action: Count | - Breach of Contract by Cirrus; Count Il -
Breach of the Covenant of Good Faith and Fair Dealing by
Cirrus; Count 11l - Tortious Interference Wth Contract and
Prospective Business Rel ations of Aeroglobal; and Count IV -
Civil Conspiracy Agai nst All Defendants. This Court dism ssed
t he individual Defendants for |ack of personal jurisdiction,
| eaving the ulti mte di spute between corporate/institutional

Def endants on the one hand and Aerogl obal on the other.



STATEMENT OF FACTS

The underlying facts of this case are not conplicated nor
do they appear to be in substantial dispute. However, both
parties differ on the interpretation of the applicable facts.
Everyone agrees that there was a breach of contract and what
the consequences were, but it is on the issue as to which
entity caused the aforenmentioned problens where the views of
the parties diverge.

Cirrus, a privately held Del aware corporation based in
Dul uth, M nnesota, manufactures and sells general aviation
aircraft. Two brothers, Alan and Dale Klapmeier founded
Cirrus. Alan Klapneier is Cirrus’ president, Chief Executive
Officer and Chairman of the Board of Directors. Dal e
Kl apmei er is Cirrus’ Chief Operations Officer and a member of
its board of directors. Crescent, a Del aware corporation, is
the United States private equity advisor to First Islamc
| nvest ment Bank (“FIIB”), an investment bank based i n Bahrain.
CHCL is a Cayman Islands conpany formed to facilitate an
I nvestnment by FIIB and others in Cirrus. Aer ogl obal was
created in April, 2001 for the purpose of purchasing conmmon
stock in Cirrus with the expectation of profiting from that
vent ure.

In the early part of 2001, Cirrus was experiencing
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financial difficulties and had already suffered |osses of 9
mllion dollars. In its search for interested investors,
Cirrus began negotiating with Crescent. On April 24, 2001,
Cirrus and CHCL, on behalf of Crescent, signed a letter of
intent (“CHCL LO ") in which CHCL was to invest 77.5 mllion
dollars in Cirrus in exchange for 61% ownership of Cirrus
stock.® The CHCL LO was to be followed by a stock purchase
agreenment 2, which was to close no |ater than June 15, 2001.

Approximately three weeks |ater, Aeroglobal began to
pursue an interest in Cirrus. Specifically, on May 16'" of
t hat year, Aeroglobal sent Cirrus a proposal indicating that
it would invest up to 45 mllion dollars in exchange for 38%
ownership in Cirrus.? There is no record of any response
havi ng been nade at that time.

Not wi t hst andi ng Aerogl obal’s proffer, on June 7, 2001,
Cirrus and CHCL entered into a stock purchase agreement (“CHCL
SPA”) enconpassing the terms of the CHCL LOI. This agreenment
allowed Cirrus ten days to pursue discussions wth any

interested party who made a “superior proposal” to the CHCL

1 CHCL LOI, Terms and Conditions, p. 1.

2 The definitive stock purchase agreenent was to contain “rmutually agreeable
representations, warranties, covenants, conditions and i ndemities.” CHCL

Lo, p. 1.

s Aer ogl obal OQutline for Strategic Partnership with Cirrus (“Term Sheet”),
Def.’'s Ex. 4.
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deal .* During those ten days, discussions between Aerogl obal
and Cirrus continued. On June 16'",  Aeroglobal made a
presentation to the Cirrus Board, in which Craig MIllard
(“Mllard”), a member of Aeroglobal’s board of directors,
assured them that he would be able to personally fund the
entire 45 mllion dollar investment, if necessary. The next
day, the Cirrus Board term nated the CHCL SPA and entered into
a letter of intent with Aeroglobal (“Aeroglobal LO "),
consistent with its May 16'" proposal.

The investment that was to be nade pursuant to the
Aerogl obal LO was to occur in two stages. The first stage
i nvol ved a bridge | oan by Aeroglobal to Cirrus of 15 mllion
dol I ars due i mmedi at el y® upon signing the af orementi oned LOl .°®
St age Two cal l ed for an investnment of an additional 30 mllion
dollars within 45 days after the execution of the Aerogl obal
LO, which was to take place on August 2, 2001.7 That LO
al so contained an “Exclusive Negotiations” clause, which
stated in pertinent part:

As long as AGCM neets its obligations under

the terms of this Letter of Intent, Cirrus .
agrees not to enter into any agreements or hold

4 CHCL SPA at 87.3.1, 87.3.2 Acquisition Proposals, p. 45-6.

5 The materials used during the June 16 presentation prom sed that Aerogl obal

woul d fund the $15 mllion bridge |oan on Monday, June 18, 2001. Aer ogl obal
Transacti on Overview, Defs.’' Ex. 7 at 7.

Aerogl obal LOI, 81.a.

7 ld. at 82.a. and §2.d.
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any discussions, directly or indirectly through
any affiliate . . . concerning the sale or other
di sposition of its stock or any material
i nvest nent . 8
By June 22, 2001, Aeroglobal had funded only 12 mllion
dollars of the 15 mllion dollar bridge |oan, notw thstanding

MIllard s previous assertions that he could fund the entire

i nvest ment by Aeroglobal. In addition, the 12 mllion dollars
included 2 mllion dollars which MIlard borrowed from his
son’s trust fund along with 3 mllion dollars |oaned to him

fromAlice Hitchcock, a Cirrus Board nenber and supporter of
Aer ogl obal .

CHCL instituted litigation in the Court of Chancery on
June 27, 2001 against Cirrus and Aerogl obal seeking, anong
ot her things, specific performance of the CHCL SPA and a
prelimnary injunction seeking to enjoin Cirrus and Aerogl obal
from conpleting the contractual arrangenent proposed by
Aer ogl obal . On July 19, 2001, the Court of Chancery denied
CHCL's motion for a prelimnary injunction.?® Despite the
denial, neither MIllard or Aeroglobal paid the remaining 3

mllion dollars of the bridge |oan.?°

8 Id. at 8§4.d.

® Cirrus Holding Co. Ltd. v. Cirrus Indus., Inc., 794 A 2d 1191 (Del. Ch.
2001).

10 Aer ogl obal maintains that the Court of Chancery had concluded that they
did not have to pay the remaining $3 mlIlion of the bridge |oan. However, the
basis for their claimwas based on a footnote in the Court’s order stating
that “the $3 million shortfall is due entirely to the pendency of this motion
and a resultant understanding between Cirrus and Aerogl obal that the

compl eti on of the funding should be delayed pending its outconme.” Id. at
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In early July 2001, Aeroglobal proposed an anmendment of
t he Aeroglobal LO to Cirrus, in which Aerogl obal’s Stage Two
i nvestment of 30 mlIlion dollars would be deferred until after
t he Court of Chancery issued a decision in favor of Cirrus and
expiration of the time to appeal any such decision. In
addition, the proposal would allow Aeroglobal to place the
remaining 3 mllion dollars of the bridge |oan into an escrow
account, pending a resolution of the lawsuit in the Court of
Chancery or with the Court of Chancery pursuant to an
i nterpl eader action.?! Cirrus rejected both proposals.
However, on July 10, 2001, Cirrus agreed to and did anend the
Aer ogl obal LO to include an extension of the closing deadline
for the 30 million dollar investment from August 2" to August
10'". *2 This amendnment did not address or excuse Aeroglobal’s
obligation to pay the remainder of the bridge |oan, which,
despite Cirrus’ frequent request for the bal ance, Aerogloba

never tendered.?®®

1203, fn 18.

1 Dpraft Amdmt., Defs.’ Ex. 13.

12 peroglobal LOl Amdmt., Defs.’ Ex. 14

13 Craig MIlard Depo. at p. 406-7. Also noted is the discussion on July

23, 2001 via e-mail by Alice Hitchcock (Cirrus Board Menmber) to Chris Moe and
Keith Fitzgerald (I nvestors in Aeroglobal) in which she expressed concern with
CHCL's failure to pay the 3 mllion dollars. Mor eover, certain members of the
Cirrus board of directors, while attending a meeting at an air show on July
24, were informed by nenmbers of board of directors of Aeroglobal, that

Aer ogl obal could not meet the extended deadline for the provision of the
second stage infusion of 30 mllion dollars to Cirrus.
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At the same time it was having difficulties with the
Aer ogl obal loans, Cirrus began to consider other financing
options. On July 13, 2001, CHCL offered to dism ss the Court
of Chancery litigation against Cirrus in exchange for paynment
of 10 mllion dollars. Cirrus rejected the offer but did
begin to discuss the possibility of reviving the initial
CHCL/ Cirrus stock purchase agreenent. Shortly thereafter, on
July 30, 2001, the Cirrus Board voted unani nously to wi thdraw
approval of the Aeroglobal LO and instead, approved a second
stock purchase agreement with CHCL, which provided for an
i medi ate infusion of 15 mllion dollars.* That action was
formally passed by the Board on August 7, 2001

One day before the Aeroglobal LO was to expire, on
August 9, 2001, Aeroglobal filed the lawsuit currently before
this Court, alleging that Cirrus had vi ol ated and breached t he
explicit ternms of the Aeroglobal LO . During oral argument on
this notion, counsel for Aeroglobal informed the Court that
Aer ogl obal had received advance information concerning
adopti on of the second CHCL stock purchase agreement prior to
Cirrus’ termnation of the Aeroglobal LO. Counsel al so

stated that this information was the inpetus for the

14 Defs. Opening Br. In. Supp. Of Their Mot. For Summ J. at 14. It should

be noted that, in its pleadings, Aeroglobal does not appear to chall enge the
ternms of the second stock purchase agreement between Cirrus and CHCL as

all eged by Cirrus. Therefore, the Court will assume this fact to be true for
present purposes.
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institution of the instant litigation.® 1In any event, Cirrus
did not in fact formally notify Aeroglobal that it, Cirrus,
was term nating the Aeroglobal LO until August 13, 2001. At
that point, Cirrus repaid the 12 mllion dollars obtained from
the bridge loan, along with interest on the principal and
attorneys’ fees, to Aeroglobal. In exchange, Aeroglobal
rel eased Cirrus fromany further payment of the bridge | oan as
well as all clainms to receive stock and all clainms based on

the indemification clause of the aforenmenti oned agreenent. '®

DI SCUSSI ON

Summary judgnment may be granted only when there are no
genui ne issues of material fact, and the nmoving party is
entitled to judgnment as a matter of law. ' The noving party
bears the initial burden of showi ng that there are no materi al
facts in dispute.’™ Once that burden is satisfied, through

affidavits or otherw se, the burden shifts to the non-noving

Bk, Hitchcock, a Cirrus Board member and Aerogl obal supporter, was

identified by both parties as the person who was the |likely source of the
likely source of the information upon which that belief was based.

® sept. 7, 2001 and Oct. 26, 2001 Payment and Rel ease.

" pavis v. West Center City Nei ghborhood Pl anning Advisory Commttee, Inc.,

2003 WL 908885, at *1 (Del.Super.) citing Dale v. Town of Elsnere, 702 A.2d
1219, 1221 (Del. 1997).

8 Moore v. Sizenore, 405 A.2d 679, 680 (Del. 1979).
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party to establish the existence of disputed material issues
of fact.?® The noving party is entitled to summary judgment
if the non-moving party fails to make a sufficient show ng on
an essential element of its case with respect to which it wl
bear the burden of proof at trial.?°

______The Defendants have raised several argunents in support
of their nmotion for sunmmary judgment. First, they contend
t hat Aerogl obal’s breach of contract claims nust fail in that
it was Aeroglobal that failed to neet its obligations under
t he Aerogl obal LO. Specifically, the Defendants maintain
that the exclusive negotiations clause of the LO did not
apply because Aeroglobal failed to pay the balance of the 15
mllion dollar bridge |loan and instituted litigation prior to
the expiration of the LO . Second, Aeroglobal’s damages are
specul ati ve and based on future profits which cannot be proven
with the requisite | egal specificity in this case. Third, the
I npl i ed covenants of good faith and fair dealing do not apply
due to the adoption of superseding clauses in the LO,
specifically, the clauses referring to exclusive negotiations
in 84.d., the terms of term nation for the CHCL relationship

in 83.c. and good faith negotiations provisions. Lastly, the

9 Albu Trading, Inc. v. Allen Family Foods, 2003 W. 21327486, at *1

(Del .Supr.) citing Brzoska v. O son, 668 A.2d 1355, 1364 (Del. 1995).

2 4.

Page 9 of 25



Def endants posit that the tortious interference and conspiracy
clainms raised by Aerogl obal are legally deficient in |ight of
the record as it presently exists.

In response, Aeroglobal initially maintains that there
are material disputes of fact as to each of the issues raised
by the Defendants’ notion which preclude the entry of summary
judgment in their favor. Aer ogl obal next insists that its
tortious interference and conspiracy clainms are sufficiently
pled with substantial support in the record to withstand the
i nstant chall enge. |n addition, Aerogl obal maintains that its
claim for damages is not speculative in that what was being
sought was the “benefit of the | ost bargain” of the i nvest ment
in Cirrus that was proposed. Aeroglobal’s principal defense,
however, lies in the contention that there was no breach of
its obligation under 84.d. of the Aeroglobal LO .

To be precise, Aeroglobal contends that Cirrus and
Aer ogl obal agreed to defer the payment of the final 3 mllion
dollars of the bridge loan, and that as a result, the
excl usive negotiations clause was binding on Cirrus. The
modi fication was all egedly based on Cirrus’ assent by conduct
during the period in which the noney was due. If there had
been a breach of contract, Cirrus was obligated under 84.d. of

the Aeroglobal LO to provide fifteen days notice and the
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opportunity to cure the problem?! Finally, Aerogloba
contends that it was Cirrus which in fact breached the
agreenent by failing to appoint Aeroglobal as Cirrus’
exclusive financial advisor? and to issue to Aeroglobal,
Cirrus stock warrants? as required under the ternms of the
Aer ogl obal LO .

Havi ng revi ewed the record in |ight of these contentions
and notwithstanding the arguments of Aeroglobal to the
contrary, and as is stated above, it is readily apparent that
the material facts are not in dispute and the case is in fact
one which is appropriate for resolution by means of summary

j udgment .

A. Breach of the Aeroqgl obal LO

As indicated above, Aeroglobal’s primary contention is
that Cirrus breached the Aeroglobal LO by negotiating wth
CHCL in t he manner described while the “exclusive
negoti ati ons” provision set forth in 84.d. of that document
was in effect. As a result, Aeroglobal asserts that it did
not breach the agreement with Cirrus. There is no dispute

that in order to trigger the | anguage of 84.d., Aeroglobal was

2 Aerogl obal LOI, 84.d.; See also Pl.”s Br. In Opp'n To Defs.’ Mot. For

Summ J. at 23-4.

2 peroglobal LO, §2.b.

B |d. at 81.b.
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first required to fulfill its obligations to Cirrus spawned by
that rel ationship. However, Aerogl obal asserts that Cirrus
agreed to defer payment of the deficient 3 mllion dollar
bri dge | oan and thereby assented to the condition precedent
bei ng excused.

Under Del aware case |law, a condition precedent must be
performed or happen before a duty of immediate performance
arises on the prom se which the condition qualifies, unless
ot herwi se wai ved or excused.? A condition precedent may be
wai ved by conduct which evidences such an intention.? In
support of its position in this regard, Aeroglobal nmakes three
arguments. First, Aeroglobal points to the deposition
testimony of Alan Klapneier, the CEO of Cirrus during this
point in time, proclaimng his belief that the exclusivity
provi sion was in effect notw thstandi ng Aerogl obal’s deferral
of the payment of the balance of the bridge loan.?® |t next
posits that Cirrus never inposed a firm deadline for the 3
mllion dollar balance or in any way stated that Aerogl obal
was in breach of the Aeroglobal LO. Finally, Aeroglobal

contends that Cirrus was on notice of, and therefore agreed

% see generally SLMSoft.Com Inc. v. Cross Country Bank, 2003 WL 1769770, at

*12 (Del. Super. 2003) citing 13 WLLI STON ON CONTRACTS 8§88 38:7.

% Nemeth v. Patterson Schwartz and Assoc., Inc., 1987 W. 12444, at *3 (Del.

Super. 1987).

% Alan K apmei er Depo. at p. 348-9.
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to, Aeroglobal’s deferral of paynent of the balance of the
bridge loan as of July 16, 2001, pending a resolution of the
CHCL litigation in the Court of Chancery.?’

The material facts set forth in the record | ead to but one
conclusion and that conclusion is that there was no such
agreement to defer the balance of the bridge |oan by Cirrus.
Whil e the | anguage in question is far froma nmodel of clarity,
when viewed in light of the evidence, it represents an
irrevocabl e conm t ment by Aerogl obal to i mmedi ately advance 15
mllion dollars to Cirrus. The only question is when.

As Cirrus points out, MIllard testified that he believed
“i mmedi ately” to nmean “as soon as humanly possible” or “a
matter of days,” which inferred that there was no need for
Cirrus to set any further deadline.?® This testinmny nust be
viewed in conjunction with the fact that the June 16'"
presentati on by Aeroglobal included a representation that the
15 million dollar bridge | oan would be paid by June 18, 20012°
and that only 12 million dollars had been so paid by June 22",
Also to be added to the mx is MIllard s representation that
al t hough the funds were avail abl e t hrough Aerogl obal, he could

personally provide the money if necessary. Lastly, while

2 pl."s Br. In Opp’'n To Defs.’” Mot. For Summ J. at 17-22.

2 Craig MIlard Depo. at p. 381, lines 9-24.

2 Supra note 5.
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Aer ogl obal references the Klapmeier statements supportive of
the applicability of the exclusivity provision,3® nore
significant is the testinmony by Kl apnei er that the other board
member s di sagreed and consi dered Aerogl obal already in breach
by failing to transfer the balance due on the bridge |oan.?
It is therefore apparent that there was an expectation by both
parties as to the time frame within which the |oan proceeds
were to be transferred as well as what the consequences woul d
be for failing to conply with that schedul e.

The strongest evidence against a finding that the terns
of the Aeroglobal LO had been nodified is the rejection on

July 10, 2001 of the two amendments to that docunent proposed

by Aeroglobal. The amendnents sought to extend the deadline
for paynment of the 30 mllion dollar investment until a final
deci sion against Cirrus in the Chancery Court litigation had

been rendered and provided that the balance of the bridge | oan
be placed in escrow in the interim While an ora
nodi ficati on of a contract may occur by conduct of the parties
as well as by express words, an oral modification altering the
termof a witten contract “nust be of such specificity and
directness as to |leave no doubt of the intention of the

parties to change what they previously solemized by formal

0 Alan K apmei er Depo. at p. 348-9.

4.
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docunent.”3* The express rejection by the Cirrus board of the
proposal s that Aeroglobal contends were adopted by assent,
proves just the opposite, i.e., that there had been no change
and/ or modification of the parties’ understanding as to the
terms of paynment of the bridge |oan.

To the extent that Vice-Chancellor Lamb, in a footnote,
made a statement indicating that the failure to tender the
bal ance of the bridge loan was “ . . . due entirely to the
pendency of [the prelimnary injunction] motion and a
resul tant wunderstanding . . . that the conpletion of the
funding should be delayed pending its outcome,”?® that
statement is at best dicta. There is no indication that
Aeroglobal’s failure to conplete paynment of the bridge | oan

was an issue in the litigation before that court or that it

was deci ded. Moreover, even if one were to accept Vice-
Chancel l or Lamb’s pronouncenments literally, the 3 mllion
dollars would still have been due upon issuance of the Court

of Chancery’s denial of the mption to enjoin the Aeroglobal -
Cirrus deal by CHCL. Even at that point in time, Aerogl obal
still failed to tender the balance of the |oan and that
failure continued up to the time Aeroglobal instituted this

[itigation.

3 Durig v. Wodbridge Board of Education, 1992 WL 423926 (Del. Super.)

citing Reeder v. Sanford School, Inc., 397 A . 2d 139, 141 (Del. Super. 1979).

3 Supra note 9 at fn 18.
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I n sum since Aeroglobal failed to fulfill its obligations
under the Aerogl obal LO, the Exclusive Negotiations provision
set forth in 84.d. of that agreement was not binding on the
parties. There was no nodification, either by express
agreement or by conduct. Aer ogl obal was therefore in breach
and Cirrus was free to negotiate for the needed financing with

any available party or parties as it deenmed appropriate.

B. Repudi ati on of the Aerogl obal LO

Even if the Court were to find that Aeroglobal did not
breach its agreement with Cirrus, the same result must obtain,
al beit for different reasons. Simply put, Aerogloba
repudi ated the deal prior to its consummtion. This is
opposed to the breach occasioned by the failure to tender the
bal ance of the bridge |oan, an obligation already due as
di scussed above. G ven the facts of this case, no other
conclusion is viable.

Anticipatory repudiation is an unequivocal statenment by
a promsor that he will not performhis prom se and gives the
injured party an i mmedi ate cl ai mto damages for total breach,
in addition to discharging the remaining duties of

performnce. The non-repudiating party must establish that

34 Manl ey v. Associates in Obstetrics and Gynecol ogy, 2001 WL 946489, at *6

(Del. Super.) citing Carteret Bancorp., Inc. v. Home Group, Inc., 1988 W 3010
(Del . Ch.)
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t here was an outright refusal to performunder the contract. 3

As stated in Elliott Associates L.P. v. Bio-Response, |Inc.

“an expression of doubt as to whether the ability to perform
in accordance with the contract will exist when the time cones
is not a repudiation.”® In addition, if a repudiation is
found, the non-repudiating party is entitled to treat the
contract as having been rescinded.?

Again, the facts relevant to a resolution of this issue
are relatively sinple. The second stage funding of 30 mllion
dollars was originally to be tendered on August 2, 2001. By
agreenment of the parties, that date was extended exactly ei ght
days until August 10'". However, on or about July 24'", at an
air show, certain members of the Aeroglobal board informed
simlarly situated representatives of Cirrus that the
af orementi oned financial assistance would not be forthcom ng
as agreed. In addition, Cirrus had been advised by MIlard
that no nore nmoney would be transferred until the Chancery
Court litigation have been finally resolved.?38 Lastly,

Aer ogl obal instituted the instant I|itigation on August 9,

% Sheehan v. Hepburn, 138 A.2d 810, 812 (Del. Ch. 1958) citing 12 AM JUR.

Contracts 8442.

36 Elliott Associates, L.P. v. Bio-Response, Inc., 1989 W 55070, at *3 (Del.

Ch.) quoting 4 CorBIN ON CONTRACTS § 974 (1951).

s Supra note 35.

8 Craig MIlard Depo. at p. 805.
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2001, and did not in fact transfer any of the nmoney due as of
August 10'".

Based upon the above referenced facts, it is readily
apparent that Aeroglobal did not intend to conplete the
agreement it entered into with Cirrus and affirmatively
repudi ated the same. That intention was formally confirmed by
the initiation of this litigation the day before the
Aer ogl obal LOI was to be formally settled. The nere fact that
Cirrus waited until August 13" to formally term nate and
di scharge its duties to Aerogl obal under the Aeroglobal LO,
is not relevant for present purposes. I f Aerogl obal had the
ability to pay the balance of the bridge loan and 30 mllion
dol l ar second stage investment on or before August 10 and had
done so, Cirrus would have been obligated to conplete its end
of the bargain. That did not take place and no other

conclusion is possibly avail able under the circunstances.

C. Noti ce of the Breach and/or
Repudi ati on of the Aerogl obal LO

Aer ogl obal argues that even if it breached and/or
repudi ated its agreement with Cirrus, Cirrus was required to
give it notice of the problemand 15 days to cure the sane via
84.d. Section 4.d. states, in pertinent part, that:

AGCM shall not be deemed to have failed

to have met its obligations under this Letter
of Intent until fifteen (15) days after Cirrus
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shall have given notice to AGCM of each all eged
failure to meet such obligations. . . .?%°

Again, the Court is conpelled to reach a different concl usion.

In ternms of the breach of the Aeroglobal LO occasioned
by the failure to pay the balance of +the bridge | oan,
Aer ogl obal was on notice of what was required and the fact
that it did not nmeet that obligation. That failure, as the
evi dence reveal s, was the subject of discussion and a proposed
amendment to the LO. Moreover, Aeroglobal had at | east from
June 18'" thru August 10'" to cure that default. The provision
of any further notice opportunity to cure, under these
ci rcunmst ances, would have been superfluous at best.

The sanme reasoning holds true for the failure to provide
any of the second stage financing. Aer ogl obal communi cat ed
its intentions in that regard prior to August 10'". | f
Aer ogl obal repudiated the LO as this Court has determ ned,
84.d. is a nullity and cannot be applied in any event. In
addition, any other obligations arising under the Aerogl obal

LO must be deemed to be a nullity as a result.

D. Tortious Interference with Gntractual and
Pr ospecti ve Busi ness Relations, and C vil Conspiracy

The bal ance of the clainms advanced by Aerogl obal agai nst

the i nstant Defendants are clearly recogni zed causes of action

% Aer ogl obal LOI, 84.d.
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in this state. Each requires the existence, for present
pur poses, of a contractual and/or business relationship which
was termnated or interrupted by the wongful conduct of one
of the parties involved, or a third party, acting separately
or in concert.

Specifically, a valid cause of action for tortious
interference with existing contractual rel ations requires: (1)
a contract; (2) of which the defendant was aware; (3) an
I ntentional act by the defendant that is a significant factor
in bringing about the breach of said contract; (4) w thout
justification and (5) that act causes injury or results in
injury.* To establish a claimfor tortious interference with
prospective business relations, the party all eged to have been
Injured must show (1) the existence of a valid business
relation or expectancy; (2) know edge of the relationship or
expectancy; (3)intentional interference that; (4) induces or
causes a breach or termnation of the relationship or
expectancy; and that (5) causes resulting danages to the party
whose rel ationship or expectancy is disrupted.* Lastly, in
Del aware, to establish the existence of a civil conspiracy,

one nust prove that two or nore persons joi ned together for an

40 Hursey Porter & Assocs. V. Bounds, 1994 WL 762670, at *13 (Del. Super.).

4 CPM I ndustri es, Inc. v. Fayda Chem cals & Mnerals, Inc., 1997 WL 762650,

at *7 (Del. Ch.).
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unl awf ul purpose or for the acconplishnment of a | awful purpose
by unl awful means, which thereby results in damages.** Civil
conspiracy is not an i ndependent cause of action in Del awnare,
but requires an underlying wong which would be actionable
absent the conspiracy.”*

Not wi t hst andi ng t heir recognition as causes of action, the
al | eged wongs do not provide a basis for any relief in favor
of Aerogl obal and against these Defendants. The basis for
this decision is sinple. The Court has concluded that it was
Aer ogl obal that breached and/or repudi ated t he Aerogl obal LA,
not Cirrus, CHCL or Crescent. The natural and 1 ogical
consequences of that finding is that the Defendants did not
act tortiously or in any other manner that m ght be deened to
have been wongful in terns of any activities associated with
Aer ogl obal. As a consequence, there can be no valid claimfor

tortious interference and/or civil conspiracy agai nst them

E. Crrus’ nligations Under the Aerogl obal LO

In addition to its argunment that it did not repudiate or
breach the Aeroglobal LO, Aeroglobal contends that Cirrus

breached various provisions of the LO, thereby relieving

2 Nutt v. A.C. & S. Co., Inc., 517 A 2d 690, 694 (Del. Super. 1986) citing

Wei nberger v. UOP, Inc., 426 A.2d 1333, 1348 (Del. Ch. 1981), rev’'d on other
grounds, 457 A.2d 701 (Del. 1983).

B 4.
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Aer ogl obal of any obligation to provide the funding as
prom sed. Specifically, Aeroglobal contends that Cirrus
failed to: (1) use its bests efforts to negotiate and prepare
a stock purchase agreenment (82.a.); (2) use the proceeds of
the bridge |loans as required (81.d.); (3) issue Cirrus stock
warrants “inmmedi ately” wupon signing the LO (81.b.); (4)
appoi nt Aerogl obal as the exclusive advisor for additional
investments (82.b.) and (5) termnate its obligations to CHCL
as required (83.c.). These alleged transgressions, Aerogl obal
contends, excused any nonfeasance and/or m sfeasance by
Aer ogl obal

Not wi t hst andi ng Aer ogl obal s argunments in this regard, the
Court nust conclude that what Cirrus did or did not do under
the terns of Aeroglobal LO is not relevant in light of the
failure by Aeroglobal to advance to Cirrus funds called for
t hereunder, a total of 45 mllion dollars. Under 84.d.,
Aer ogl obal was required to provide the aforenentioned
financing first. In return, Cirrus was bound to Aerogl oba
and Aerogl obal only. That exclusivity was not tied to any
ot her obligations set forth in the agreement between the two
of them and Aerogl obal cannot now be heard to conpl ai n about
any subsequent failures on the part of Cirrus.

The princi pal pur pose of t he Aer ogl obal / Cirrus

relationship was to provide Cirrus with immediate financi al
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assi stance. W thout that funding, the LO served no purpose
and Aerogl obal was deemed to have repudi ated and/or breached
the sane. Cirrus was not required, as a result, to appoint
Aer ogl obal as its financial advisor, provide stock warrants,
or enter a stock purchase agreenment, anong other things.
Mor eover, until Aeroglobal lived up to its obligations, 84.d.
did not prohibit Cirrus from seeking other investors and none
of the other obligations under the LO were due until such

terns were net.

F. Remai ni ng C ai ns

Lastly, due to the execution of the Paynent and Rel ease
Agreenents between Cirrus and Aerogl obal, dated Septenber 7,
2001 and OCctober 26, 2001, the renminder of Aeroglobal’s
breach of contract clains have been resolved and nust be
deenmed withdrawn. Aeroglobal admts in its sur-reply brief
that it has abandoned all such clains relating to paynent of
| egal fees, interest and conm ssions by G rrus.* Moreover,
Aer ogl obal has adm tted abandonnent of its claimthat C rrus

failed to maintain the confidentiality of information that

“ops Sur-Rep. Br. in Further Opp’n To Defs.’” Modt. for Summ J. at 1.
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Cirrus received from Aerogl obal .** Those matters need not be

addressed gi ven those concessi ons. *°

% 4.

% The Court also need not address the chal l enge raised by Cirrus regarding

the “specul ative” nature of Aeroglobal’s damage clainms since the Court has
al ready concluded that Aerogl obal was the party which breached the LO and was
the cause of any injury that Aeroglobal suffered as a consequence
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CONCLUSI ON

For t he af orementi oned reasons, the Defendants’ Mtion for
Summary Judgnent nust be, and hereby is, granted.

IT IS SO ORDERED

TOLI VER, JUDGE
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