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Dear Counsel:

Thisis my decision on the Motion for Summary Judgment filed by plaintiffs Howard W.
Allenand MarjorieM. Allen (“Plaintiffs”) against defendant The Pictsweet Company (“Defendant”)
in this breach of contract case. The Plaintiffs motion is granted for the reasons stated herein.

STATEMENT OF THE CASE

Defendant entered into a Contract of Purchaseand Sale (" Contract”) for approximately 165
acresof real property fromthe Plaintiffs. Atthetimethe Contract was signed, the Defendant placed
aninitial deposit of $25,000 into an escrow account with the law firm of Smith O’ Donnell Procino

and Berl, LLP. Several contingencies were placed into the Contract that required the performance



of Plaintiffs and Defendant. One of the contingencies specifically required that the property be
rezoned for industrial use. The Sussex County Council approved the rezoning application for the
property on July 30, 2002. Once the property had been rezoned, the Contract called for a second
deposit of $25,000 to be placed into the escrow account. The Defendant never paid the second
deposit asrequired by the Contract. Defendant met some of theother contingenciesinthe Contract
prior totherezoning of theproperty, such asthe environmental study and anabsorptionrateanalysis,
whileother contingenciesin the Contract were never met. Defendant never raised anissue asto any
of the contingencies that were the Plaintiffs' responsibility.

After approximately nine (9) monthsof inaction onthe Contract, Plaintiffssent aletter, dated
April 27, 2003, to the Defendant declaring the Contract nul and void. Plaintiffs seek damagesin
the amount of $50,000, plus accrued interest. More specifically, Plaintiffs want the initial deposit
of $25,000 and the second $25,000 deposit that was supposed to be paid into escrow after the
property was rezoned, plus pre-judgment and post-judgment interest. Defendant contends that its
letter, dated May 20, 2003, terminated the Contract and it seeks the return of the initial $25,000
deposit.

STANDARD OF REVIEW

Summary Judgment may be granted only when no material issues of fact exist, and the
moving party bearsthe burden of establishing the non-existence of material issuesof fact. Oncethe
moving party meets its burden, then the burden shifts to the non-moving party to establish the

existence of material issuesof fact.2 Wherethemoving party produces an affidavit or other evidence

! Moorev. Szemore, 405 A.2d 679, 680 (Del. 1979).

Z1d. At 681.



sufficient under Superior Court Civil Rule 56 in support of itsmotion and the burden shifts, then the
non-moving party may not rest on its own pl eadings, but must provide evidence showing a genuine
issue of material fact for trial 2 If, after discovery, the non-moving party cannot make a sufficient
showing of the existence of an essential element of her case, then summary judgment must be
granted.* If, however, material issues of fact exist or if the Court determines that it does not have
sufficient facts to enable it to apply the law to the facts before it, then summary judgmert is
inappropriate.®
DISCUSSION

|. The Defendant did not act in good faith in performing under the Contract.

A duty to act in good fath exists in every contract.® The duty to act in good faith aso
extends to contingencies or conditions in the contract.” The Defendant was responsible for
performing the majority of the contingencies in the Contract. Some of the contingencies were
performed by the Defendant, such asthe environmental study and absorptionrateanalysis. However,
Defendant did not make a formal application for permits to the Ddaware Department of Natural
Resources and Environmentd Control or the Delavare Department of Transportation, nor did

Defendant object to any of the contingenciesthat were the responsibility of the Plaintiffs. Oncethe

% Super. Ct. Civ. R. 56(3); Celotex Corp. V. Catrett, 477 U.S. 317, 322-23 (1986).

“ Burkhart v. Davies, 602 A.2d 56, 59 (Del. 1991), cert. den., 112 S.Ct. 1946 (1992);
Celotex Corp., 477 U.S. 317 (1986).

®> Ebersole v. Lowengrub, 180 A.2d 467, 470 (Del. 1962).
® Restatement (Second) Contracts. § 205 (1981).

" Rehoboth Resort Realty, Inc. v. Brittingham Enterprises, Inc., 1992 WL 207262
(Déel.Super) (quoting Gilbert v. El Paso Co., 490 A.2d 1050, 1055 (Del.Ch. 1984).
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property was rezoned, Defendant stopped performing and breached the Contract by not paying the
second $25,000 deposit. Defendant’s inaction on the Contract lasted for approximately nine (9)
months, and it wasn’t until Plaintiffs sent Defendant aletter declaringthe contract null and void that
Defendant responded and stated it was terminating the Contract? Defendant’ s nine (9) months of
inaction on the Contract vidates the duty to act in good fath that isimposed inevery cortract. The
Plaintiffs have carried the burden of demonstrating to the Court that the Defendant did not act in
good faith in pursuing the satisfaction of the contingencies in the Contract after the property wes
rezoned. Furthermore, the Defendant has not provided this Court with any information
demonstrating that issues of material fact exist.

II. TheContract wasnot automatically terminated by the Defendant dueto the contingencies
being “not satisfied or waived.”

A clause in the Contract existed that permitted the Defendant to terminate the Contract “if
al contingencies have not been satisfied or waived by Purchaser within six (6) months after the
agreement has been executed by both Purchaser and Seller...”® The Contract was signed on March
5, 2002. According to Paragraph 5 in the Contract, Defendant had until September 5, 2002 to
terminate the Contract. At no time up to or through September 5, 2002 did Defendant attempt to
terminate the Contract due tothe contingendes not being satisfied. 1t wasnot until after Plaintiffs

sent Defendant a letter, dated April 27, 2003, that Defendant stated its desire to terminate the

& The Court is using the July 30, 2002, date as the date of rezoning. The Court recognizes
Defendant’ s argument that the property rezoning did not become final until the sixty (60) day
appeal period concluded. However, for the purpose of this Motion for Summary Judgment, there
is no evidence that Defendant made any objections during the gopeal period that would convince
the Court that the Defendant was still acting in good faith under the Contract.

® Paragraph 5 on the Buyer/Seller agreement.
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Contract.

The question this Court must decide iswhether or not inaction by the Defendant can justify
the “not been satisfied” clause or isthere still aduty to continue to act on the Contract. Rehoboth
Resort Realty suggeststhat the Defendant had aduty after signing the Contract to continueto operate
in good faith.’® Nine (9) months of inaction does nat constitute good faith and should not be able
to justify the “not been satisfied” language of the Contract. In order to justify the “not been
satisfied” clause, a good faith attempt should have been made. Paragraph 21(e) of the Contract
suggeststhis argument. It states that, “[n]o failure or delay by any party hereto in exercising any
right, power or privilege hereunder (and no course of dealing between or among the parties) shall
operateasawaiver of any such right, power or privilege.” For Defendant to successfully argue that
the contingencies have * not been satisfied or waived” within the meaning of the Contract, it would
have to show that the failure of the contingencies was nat attributeble to its failure or delay in
pursuing the Contract. Defendant has not presented the Court with any information that would
indicate the failure of the contingencies was based on anything other than its delay.

I1l. The damages are limited to $25,000, plus accrued interest.

The Plaintiffs contend that the Defendant forfeited both the initial deposit of $25,000, and
the second deposit of $25,000 that was supposed to be paid upon completion of the property
rezoning for atotal of $50,000. In contrast, the Defendant arguesthat it wasthe onewho terminated
the Contract and is entitled to arefund of the initial $25,000 deposit.

Since Defendant breached the Contract, the proper d assification of the unpaid second deposit

becomesanissue. If themoney is determined to be part of the deposit, it will be included as part of

101992 WL 207262.



the liquidated damagesaward. If itisnot part of thedeposit, it will be excluded from the liquidated
damages award. Paragraph 8 of the Contract provides for liquidated damages in case of breach by
the Purchaser. Theprovision specifically statesthat Plaintiffsmay declaretheContract null and void
and retain “any deposit money as liquidated damages” if Purchaser fails to make any payments.
Black’sLaw Dictionary defines adeposit as“[t]he act of gving money or other property to another
who promisesto presaveit or to useitand returnit in kind; esp., the act of placing money in abank
for safety and convenience. 2. The money or property so gven. 3. Money placed with a person as
earnest money or security for the performance of acontraat.”™* Applying this definition to thefacts
suggeststhat Plaintiffshavearight to theinitial deposit, but not the second deposit, since the second
$25,000 was never actudly placed into the escrow account. If Plaintiffs want to reach the second
$25,000, then they should have proceeded under a different theory of damages.
V. Conclusion

When entering into an agreement or a contract the parties are free to bargain for the taems
and clausesthey desire. If thereisnot atime periodin the contract, the Court will infer areasonable
time for performance.’? After reviewing the arguments, it is the Court’s opinion that Defendant
breached the Contract by not only failing to pay the second $25,000 deposit, but also through its
inaction. Defendant did not diligently pursue the Contract after the property was rezoned.
Defendant sat idle for nine (9) months without pursuing the Contract or attempting to satisfy the
contingencies Under the current facts, nine (9) months of inaction on the Contract by the Defendant

constitutes an unreasonable delay in performance. The Defendant attempts to shift the blame to

“Black’s Law Dictionary 450 (7" ed. 1999).
2 Martin v. Star Publishing, 126 A.2d 238 (Del. 1956).
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Plaintiffs by implying that the Contract failed because Plaintiffs declined to sign an amendment to
the Contract that would have extended the closing date and the date for saisfaction of the
contingencies. Plaintiffs were not under a duty to sign an extension, so this argument is without
merit. Even after examining thefadsinthelight most favorabletothe Defendant, the Defendant till
has not demonstrated a good faith effort in pursuing the contingencies in the Contract.

Plaintiffs’ are pursuing the Contract under a liquidated damages theory. The Contract
specifies that the liquidated damages will be limited to the amount of deposit money. Defendant
only deposited $25,000. The second deposit that became due after the rezoning was never deposited,
so under termsof the Contract, the second required deposit isexcludedfrom theliquidated damages.
The initial deposit of $25,000, plus all accrued interest is forfeited by the Defendant as a result of
its breach.

For the foregoing reasons, Plaintiffs Motion for Summary Judgment is granted with the
damages set at $25,000, plus accrued interest at the applicable rate.

IT 1SSO ORDERED.

Very truly yours,

E. Scott Bradley
ESB:ll

cc: Prothonotary’ s Office



