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Before VEASEY,, Chief Justice, BERGER and STEELE, Justices
ORDER

This 9" day of May 2003, upon consideration of the briefs of the parties and
the record below, it appears to the Court that:

(1) The respondent-appellant, Karen Barton (“Mother”), filed an appea
from the Family Court’s October 22, 2002 order granting the petitioner-appellee,
David Carter, Jr. (“Father”), primary residential custody of the parties two minor
children. We find no merit to the appeal. Accordingly, we AFFIRM.

(2) The parties have been litigating custody and visitation issues with

respect to their minor children, a son and a daughter, since at least April 1997. In

The Court sua sponte has assigned pseudonyms to the parties pursuant to SUPR. CT. R. 7(d).



1997, Mother, who had moved to Florida with her second husband, petitioned the
Family Court for primary residential custody of the children. Father, who lived in
Delaware, requested that the children continue to live with him. Following a two-
day trial in February 1998, the Family Court prohibited Mother from relocating the
children to Florida and granted Mother primary residential custody of the children
on the condition that she return to Delaware to live. Mother eventually moved
back to Delaware from Florida. 1n 1998, the Family Court signed a consent order,
which required Mother to reside no more than a two-hour drive from Father's
home in Delaware.

(3 In January 2002, Mother moved with the children to Indiana to be
with her third husband. Although Mother contends that Father granted her
permission to move to Indiana with the children, Father disputes that contention.
There is no dispute that there was no Family Court order or written agreement by
Father permitting Mother to move with the children to Indiana. On January 28,
2002, Father filed a custody modification action in the Family Court. On February
8, 2002, the Family Court issued an ex parte order granting temporary residential
custody to Father and ordering Mother to return the children to Delaware
immediately. Mother did not return the children to Delaware until March 1, 2002,
when, by order of the Family Court, Father assumed residential custody of the

children. Thereafter various motions were filed by the parties, including a motion



for custody evaluation filed by Mother.2 Trial on Father’'s petition for custody
modification was then scheduled for August 28, 2002.

(4) At the August 28, 2002 hearing, the Family Court heard testimony
from Mother, Father, Mother’'s second husband, Mother's current husband,
Father's current wife and Dr. Romirowsky. On August 30, 2002, the judge
conducted an interview on the record with each of the children. The testimony of
Dr. Romirowsky provided the underpinning for the Family Court’s decision to
grant primary residential custody to Father.

(5 Dr. Romirowsky conducted what he characterized as an “updated
evaluation,” consisting of interviews with the children, Mother, Father, Mother and
Father's current spouses, and third parties who had observed the interactions
among Mother, Father and the children, and a review of written materials such as
the children’s report cards and correspondence from third parties.  Dr.
Romirowsky’ s investigation provided the basis for two general observations—first,
that the children’s views regarding Father and their preference to reside with
Mother were being unduly influenced by Mother and, second, that Mother's

actions indicate that she tends to place her own interests ahead of those of the

“The parties ultimately agreed that Samuel Romirowsky, Ph.D., a licensed psychologist, would
conduct the custody evaluation. Dr. Romirowsky was familiar with the children since he had
conducted the custody evaluation for the February 1998 trial. The Family Court noted in its
October 22, 2002 decision that Dr. Romirowsky relied on some of the information obtained in
connection with the previous trial to reach his current conclusions.



children. Dr. Romirowsky’s ultimate recommendation was that Father be granted
primary residential custody, regardiess of whether Mother chooses to remain in
Indiana or not, and that Mother be granted visitation.

(6) On the subject of Mother’s undue influence over the children, Dr.
Romirowsky testified as follows:

Unfortunately, there is an issue here, | think, an

Issue of parent alienation. Thereisno question in

my mind but that the children’ s attitude pertaining

to Father has been strongly influenced by things

that they have been actually taught by Mother about
the Father’ s disposition, about Father’s discipline,
about Father’s alleged anger, about Father’s alleged
abuses. . .. Itisalso striking to me that the kids
acknowledge that Dad has been on good behavior, but
add parenthetically, not in away that | believe a child
would normally think about these matters, . . . that
the fact that Dad is behaving well isthat heisjust
trying to make a good impression during the Court
evaluation and that is not really histrue colors. . . .

Of additional concern was the fact that the kids each
speak about an attachment to Mother’ s new in-laws,
her extended family, in away that reflects an unusually
strong attachment. When you bear in mind that . . .,

iIf Mother moved to Indianain or around January of

*02 and the children were returned to Delaware some
time around the beginning of March, they had all of
about amonth or soto beinIndiana. . .. [The daughter]
had been essentially instructed that thisis your new
family. And for methat wasabit dlarming. .. It

Is this combination of teaching the children that your
family isnow Indiana. Teaching the children that God
wantsyou to livein Indiana. Of teaching thekids. . .
that your Father is a scary person and that you need

to be afraid of your Father. That . . . createsan



impression that | think is destructive of the children

Dr. Romirowsky also testified that he interviewed a close friend of Mother’s who
reported that it was Mother’s practice to teach the children that they need to be
afraid of Father. Mother’s second husband testified to his observation that Mother
would typically “prime’ the children about Father's alleged violent tendencies
before visitations with him.

(7)  On the subject of how Mother’s actions indicate she places her own
Interests above those of her children, Dr. Romirowsky testified as follows:

[Mother] wasin Florida for approximately eight
months without the children. . . [T]o have left

them with Father for eight, close to nine, months

... seem[s] not to be consistent with her genuine
concern that Father couldn’t do the job or that they
needed to be with her. Ultimately, the Court ruled
that she needed to return within two hours of Delaware
to maintain primary residence of the children, and
shedid so. Sincethat time, in 1997, Mother lived in
Norristown, PA, West Bedford, New Jersey, Bedford,
New Jersey, Swedesboro, New Jersey, moved to
another apartment in Swedesboro, New Jersey and
then lived with [aNew Jersey couple] before rel ocat-
ing to Indiana. In my opinion, that is awfully destabil-
izing for two youngsters, and what is all the more
poignant about that instability . . . isthe fact that

[the son] has been diagnosed with attention deficit
disorder. . ..

Mother’s decision to move to Indianato live there
and to create a scenario where the kids cannot have
both [parents] is an unfortunate decision, and | think



it is destructive and not consistent with the kids' best
interest. . . .

(8 Any modification of a consent order regarding custody and visitation
must be done in accordance with the “best interests of the child” standard.® In
determining the “best interests of the child,” the Family Court must consider the
following factors:

(@ Thewishes of the child’'s parents asto his
custody and residential arrangements,

(b) The wishes of the child asto his custodian

and residential arrangements,

(c) Theinteraction and interrelationship of the

child with other relatives with whom he lives,

(d) The child s adjustment to his home, school

and community;

(e) Thementa and physical health of all

individuals involved;

(f) Past and present compliance by both parents

with thelir rights and responsibilities to their child;

(g) Evidence of domestic violence.*

(9) Utilizing these factors, the Family Court made the following findings
in its October 22, 2002 decision. Both Mother and Father want residential custody
of the children. Mother believes that the environment in Indiana, including her
husband' s extended family and their church, is healthier for the children. Father
believes that he can provide a more stable environment for the children than

Mother. While the children both expressed a clear preference to live with Mother

3DEL. CopE ANN. tit. 13, § 729(b).

*DEL. CoDE ANN. tit. 13, § 722(a).



in Indiana, there is reason to question the genuineness of their preference given
Mother’s undue influence over them. Likewise, while the children stated their
strong attachment to their new extended family in Indiana, there is reason to
guestion the genuineness of this attachment given the limited amount of time the
children actually have spent in Indiana. As noted by Dr. Romirowsky, the children
are bonded more closely with Mother, but, if they are permitted to move to Indiana
with her, they will have little chance of maintaining a healthy relationship with
Father.

(10) While Mother, not Father, has traditionally overseen the children’s
medical and school needs, there have been gaps with respect to the treatment of her
son's ADD and her daughter’s orthodontics. Both parents need to be more
consistently attentive to the children’s long-term health needs. The children
attended four different schools during the 2001-2002 school year. While the
daughter was able to maintain good grades, the son failed the third grade. Mother
has little or no contact with her own extended family, while Father maintains close
ties with his extended family in Delaware. The current home of each parent
appears to be adequate for the children’ s needs.

(11) Mother’s judgment concerning the children’s needs is questionable.
She complains that Father is abusive, and yet does not hesitate to leave the children

with Father when it suits her needs. Also, while exercising her right to visitation



with the children while she was living in Indiana, she would pick up the childrenin
Delaware on Friday and drive them nine hours to Indiana and then drive them nine
hours back to Delaware on Sunday. Such an arrangement was not contemplated by
the Family Court’s most recent visitation order and does not serve the children’s
needs for continuity. Finally, while Mother testified concerning Father’s abuse of
the children, this did not square with Dr. Romirowsky’s observation of the
children’ s easygoing interactions with Father.® Based on these findings, the Family
Court granted primary residential custody of the children to Father. The Family
Court further granted Mother standard visitation if she decides to return to
Delaware and modified standard visitation if she decides to remain in Indiana.®

(12) Inthis appeal, Mother makes a number of arguments, which can fairly
be characterized as a claim that there was insufficient evidence to support the
findings of the Family Court. We have reviewed carefully the record in this case,
including the transcript of the August 28, 2002 hearing and the August 30, 2002
interviews with the children, and conclude that Mother’s claim is without merit.

We have reviewed the factual findings, including all inferences and deductions,

>The Family Court also reviewed the evidence against seven factors to be considered pursuant to
the Model Relocation Act, which, according to the Family Court, was developed by the
American Academy of Matrimonia Lawyers. The Family Court observed that, under these
standards as well, relocation was not in the best interest of these children and that any benefit
they might derive from residing in Indiana was outweighed by the likely loss of their relationship
with Father.



made by the Family Court.” We will not disturb those factual findings because
they are not clearly wrong and justice does not require that we overturn them.®
Moreover, we find that the Family Court committed no abuse of discretion® and no
error of law.®
NOW, THEREFORE, IT IS ORDERED that the judgment of the Family
Court is AFFIRMED.
BY THE COURT:

/s Myron T. Stedle
Justice

®The Family Court noted that Mother and Father would maintain joint legal custody, an issue that
the parties have never disputed.
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