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IN THE SUPERIOR COURT OF THE STATE OF DELAWARE

IN AND FOR NEW CASTLE COUNTY

CHAPLAKE HOLDINGS,LTD.,
PORTMAN LAMBORGHINI,LTD.
and DAVID T. LAKEMAN,

Plaintiffs,
CIVIL ACTION NUMBER
V.

94C-04-164-JOH
CHRYSLER CORPORATION,

Defendant.

N/ N N N N N N N N N N

Submitted: October 23, 2001
Decided: January 10, 2002

MEMORANDUM OPINION

Plaintiffs Chaplake Holdings, Ltd., Portman Lamborghini, Ltd.
and David T. Lakeman’ sMotion for New Trial on their Claims
for Fraud and Negligent Misrepresentation - DENIED
Plaintiff Portman Lamborghini, Ltd.’s Motion for Additur
on its Promissory Estoppel Damages - DENIED
Defendant Chrysler Corporation’s Motion for New Trial on
Chaplake Holdings, Ltd. and Portman Lamborghini,
Ltd.”s Promissory Estoppel Claims- DENIED
Defendant Chrysler Corporation’s Renewed Motion
for Judgment as a Matter of Law - DENIED
Plaintiffs Chaplake Holdings, Ltd. and Portman Lamborghini,
Ltd.”s Motion for Prejudgment Interest - DENIED
Plaintiffs Chaplake Holdings, Ltd. and Portman
Lamborghini, Ltd.’s Motion for Additional Briefing
on Prejudgment Interest - DENIED
Defendant Chrysler Corporation’s Motion Requesting Hearing
Regarding Prejudgment Interest - MOOT



Plaintiffs Chaplake Holdings, Ltd. and Portman Lamborghini,
Ltd.”s Motion for Costs- GRANTED in part, DENIED in part
Defendant Chrysler Corporation’s Motion for Costs- DENIED
Defendant Chrysler Corporation’s Motion for Stay of
Execution of Judgment Pending Disposition of Motions - MOOT

Laurence V. Cronin, Esq., Smith, Katzenstein & Furlow, LLP, attorney for plaintiffs

Thomas C. Marconi, Esq., of Losco & Marconi, P.A., attorney for defendant

HERLIHY, Judge



After athree-week trial, the jury in this case awarded damages to plaintiffs
Chaplake Holdings, Ltd., in the amount of £462,686.47 and Portman L amborghini, Ltd. in
the amount of £569,321.45." These plaintiffs also seek an award of prejudgment interest on
these awards. The jury awarded these damages against defendant Chrysler Corporation on
theseplaintiffs’ claimsof promissory estoppel. Portman seeksadditur toitsaward. Portman,
Chaplake and plaintiff David Lakeman seek anew trial on their claims against Chrysler of
fraudulent and negligent misrepresentation which the jury rejected. All plaintiffs seek an
award of costs.

Chrysler has filed two motions concerning the promissory estoppel award
againstit. Oneisforanew trial and theother isarenewal of its motion for a judgment as
amatter of law on that claim. It, too, seeks costs. For the reasons stated herein, all of the
parties’ motions are DENIED, except Chaplake and Portman are avarded $3,410.65
representing the costs of litigation that are recoverable.

FACTS

David Jolliffe left school in London at the age of sixteen to pursue a passion
with cars. One of his first jobs was joining a Formula One race team called Rob Walker
Company. He started out as an apprentice and eventually became the gearbox mechanic for
theteam. After eightyears of working for the race team, hetransferred to afranchise garage
owned by Rob Walker. A ?franchise garage” in the UK is essentially the same as a car

dealership in the United States.

110 Del.C. 85207 states in part, ?A judgment or award on a foreign-money
claim is payable in that foreign money . ...” See also §85201-15.
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In 1968, Jolliffe left Walker’ s franchise garage to start his own business. It
was called Portman Close and located in the fashionable West End areaof London. In 1970
or 1971, apartner, Alfred Essex, joined him. They sold ?high-end” cars, such as Lanciaand
Alfa Romeo, and in 1972, they began selling L amborghinis. At that time, there were
approximately four other Lamborghini dealersinthe UK. Jolliffeand histhen partner started
out selling the Lamborghini Sparta and Jalpa models until the Countach was introduced
sometimein the early 1980s. Jolliffe sad that the Countach is best described ?as near to a
racing car as you could legally put on theroad.”? It was a high performance car with a 4.2
liter engine, approximately 370 horsepower and reached speeds of 175 miles per hour.

Jolliffe and Essex separated their partnership in 1983. In 1984, Jolliffe met
Lakeman through mutual friends and decided to form another partnership to sell
Lamborghinis. Lakeman brought financid backingto the business. He obtained atrading
account with Credit Suisse.

In 1984, Jolliffeand L akeman formed their first company, Chaplake Holdings,
Ltd., which wasincorporated in the Channel Islands, Great Britain. They were the sole and
equal shareholders. Two other companies at this time were formed under Chaplake;
Vehiclise, Ltd. and Lamborghini London, Ltd. Eventually, other companies would also be

formed under Chaplake.?

2Jolliffe Transcript Testimony (June 4, 2001) at 77.

3Plaintiffs Exhibit No. 152.



Lamborghini London, Ltd. was the dealership part of the business which
bought and sold Lamborghinis. Eventually, it changed its name to Portman Lamborghini,
Ltd., one of the plaintiffs in this action. Jolliffe testified that all of the assets from
Lamborghini London were transferred to Portman because Lamborghini London was
dormant in that it did not sell any cars or file any annual reports for the prior two years.
Jolliffe also stated that Credit Suisse was informed of the changes.

On June 1, 1984, Vehiclise, trading as Portman, signed a franchise contract,
knownas a concession agreement, to become thesole agent of Nuova Automobili Ferruccio
Lamborghini S.p.A. to sell itscarsin the UK and Ireland.* The agreement contaned no time
limit, but could beterminated at any time upon twelve months’ notice. Additionally, Jolliffe
testified the concession agreement contained a?side letter.” Thisside letter allegedly stated
that Lamborghini and Vehiclise would agree to an annual sdes target. Jolliffe stated what
traditionally happened was that he negotiated with Lamborghini for one year’s supply of
vehicles and, if he ordered that many vehicles, the contract was automatically renewed for
the next year. For example, in 1986, they agreed to thirty units, which were ordered and
taken from the factory. Thus, the contract, per Jolliffe, was automatically renewed for the
next year. Historically, much of the understandings, dealings and communications between
Jolliffeand Lamborghini personnel in Italy were by word of mouth. In large part, this was
the way of the world in the rarefied atmosphere surrounding ?super cars’ such as

Lamborghini.

*Plaintiffs' Exhibit No. 83.



The concession agreement permitted Vehiclise to appoint dealers in the UK.
At first, it appointed Lamborghini London as the London dealer, but, then, as stated earlier,
its name changed to Portman. From 1984 to 1987 Portman sold approximately twenty-five
to thirty new Lamborghinis each year and had a trade-in ratio of three-to-one, in the sense
that for every three new Lamborghinis sold, an old one would be traded in against the
purchase of a new one. Portman was Lamborghini’s single largest dealer in the world,
selling approximately ten percent of all L amborghinis produced each year and virtually all
of its right-hand drive cars.

In April 1987, Chryder purchased 100 percent of Lamborghini’s sock.’
Shortly after Chrysler’s purchase of Lamborghini, it publicly announcedits plansforit. For
instance,in aMay 4, 1987 Automotive News article headlined, ?Chrysler Tells Lamborghini
Plans,” there are statements such as:

Chrysler Motors expects to work out a distribution plan
for Lamborghini products within six or seven months.

Chrysler also expects to reap benefits in chassis and
engine development with its purchase of the Italian exotic-car
maker.

* * *

[Chrysler ExecutiveVice President Robert] Lutz, whois
responsible for Chrysler's international operations, indicated
that Chryder expects Lamborghini’s annual volume to reach
3,000 units as an ?intermediate goal.”

Italian sources have said Chrysler has earmarked
L amborghini for substantial expansion during the nextfiveyears
including annual volume as high as 5,000.

* k% *

*The actual purchaser was Chrysler International. There was no issue in this
case whether it or the parent should be the proper defendant.
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A new dealer network for Lamborghini is currently not
contemplated because of the limited volume, Lutz said.

?Y ou’re better off with afew highly qualified guys who
know how to sell and service that type of car and have accessto
that type of customer,” Lutz said.

?1f and when we get to 3,000 a year, then it becomes
slightly different. Whatever we do now we want to be sureit’s
consistent with what we do then.

?0ver the next six to seven months, we will work out an
optimal distribution scheme,” Lutz said.

* * %

At a press conference last week, Chrysler Corp.
Chairman Leelacoccacalled L amborghini ?morethan an exotic
name.”

?1t’s a good little custom company,” lacoccasaid. ?It's
customized work. W e expect to use that fully for chassis and
especially engine developments.”

* * *

[Chrysler Motors Chairman Gerald] Greenwald said he
expects Lamborghini to ?do a lot better” financially under
Chrysler’s ownership.

Lamborghini is said to havemade asmall profitlast year
and has been at about break-even since Patrick, Jean-Claudeand
Robert Mimran bought the company seven years ago.

?They have moreideasthan they havefinancial resources
and people,” Greenwald said. ?So we're going to try to help
them work out priorities regarding new products and in what
sequence. At some point, a future Jalpa could be part of all
that.”®

Jollifferead thisarticle. He also had afriendship with Emile Novaro who was
President of Lamborghini before Chrysler’ s purchase and for several years after it. The two
had socialized together around six to ten times per year. He recalls meeting with Novaro at
Lamborghini’ sfactory at Sant’ Agatain Italy in May 1987. Thiswasaround thetime Jolliffe

said he read the article quoted above.

®Plaintiffs Exhibit 89.



Novaro and others at L amborghini, Jolliffe said, were very happy with
Chrysler’s purchase. He told Jolliffe of the expansion plans to go from around 250 to 300
cars per year to around 3,000 per year. Novaro discussed how two current models, the
Countach and the Jalpa, were to be replaced. The latter would be replaced by a vehicle
knownthen asthe P140 and thatit would be the?high” volume car selling for about $70,000
to $80,000. The Countach would be replaced by the Diablo which, at that time, he said,
would beintroduced in early 1990 but availablefor salein September 1990. Itspricewould
be $200,000 to $300,000. The P140, or Bravo, would be introduced almost two years after
that.

Chrysler, Novarotold Jolliffe, had production figures of 500 for the Diablo and
2,750 for the ultimateP140. Heknew Portman had asmall showroom which could hold only
three to four cars and had only a small staff. Novaro questioned whether Portman could
handle ten percent of a 3,000-car production output. He suggested it may be necessary to
establish new and additional dealershipsintheUK. Jolliffeleftit with Novarothat hewould
see what Portman could do to meet these new demands. He told Novaro he wanted to speak
to Lakeman.

Jolliffereturnedto the UK and discussed with Lakemanthe challenge Novaro
had laid down; were they to grow and remain the exclusive UK concessionaire or just keep
L ondon and the ?home” (immediately surrounding) counties. Lakeman and Jolliffe decided
toseeif it werefeasibleto undertake such abroad-based expansion. They went to their bank,

Credit Suisse, and met with George Burkhart, a high official in that bank. The three met



several times to develop a feasibility study which ultimately evolved into a business plan
[Plan] for Portman.’

The Plan contained anumber of elements such asincreasing staff and facilities
to meet the requirements to be able to sell around 300 vehicles per year and provide service
for them. The production numbersin the Plan, Jolliffesaid, came from Novaro. Theywere:

Appendix A

Projected UK Sales
‘87 Year 1 Year 2 Year 3 Year 4 Year 5

‘88 ‘89 ‘90 ‘01 ‘92
JALPA** 8 6
COUNTACH** 23 25*
LM 002** 4 9 5
DIABLO 50 50 50 50
BRAVO 10 100 100 100
SUPER BRAVO 50 100 100
TO BEADVISED 150 150
TOTAL 35 40 65 200 400 400
SECOND HAND CARS 20 40 60 100 150

* INCLUDESDIABLO AT TAIL END OF THE YEAR
** EXISTING MODELS®

In the Plan, Credit Suisse indicated it had not independently verified those
figures. As Jolliffetestified, these figures came from Novaro during their meeting in Italy
in May 1987, who, in turn, had said the figurescame from Chrysler. Novaro, however, was
seriously injured in an automobile accident that July. M. N. Hammes, Chrysler Vice
President for International Operations asked Tony Richards to become temporary
Lamborghini president in Novaro’s absence. Richards was one of two Chrysler people it

appointed to Lamborghini’s four-person board of directors. The other was Robert Smith.

"Plaintiffs Exhibit 81.

®ld. at Appendix A.



Smith answered to Richards and Richards answered to Hammes who was Executive Vice
President of Chrysler.

Lakeman recalled a meeting with Richards and Novaro at Sant’ Agata in the
summer of 1987. Novaro outlined Chrysler’s plan to increase Lamborghini’s production
from 400 to 3,000 cars. Novaro said for Portman to remain the UK’ s sole concessionaire,
it would have to grow proportionately as a dealer selling ten percent of Lamborghini’s
output. At tha time, Lakeman testified, Portman neither had the facilities nor the staff to
handle that increase.

Jolliffemet with Richardsin July, again in Italy. Jollifferecalls him saying he
had worked with Lee lacocca at Ford and had come over to Chrysler when lacocca did.
lacocca, in 1987, was Chrysler’'s Chairman. Richards described lacocca's input into
Lamborghini’s operations as, ?Yes, he was God.”*

Richards alone, after Novaro’s accident, could not handle many of Novaro’'s
day-to-day duties. Chrysler, through Hammes, brought in Carl Levy to be a consultant to
Richards. Included in Levy’s background was setting up a dealership network in Spain for
Ford. Levy testified that when Hammes called him, he told Levy tha Chrysler was
concerned about its investment and it wanted somebody to be its ears and eyes at

Lamborghini. Levy also tedified that he did not believe he was in any way to assume

Novaro’s responsibilities and never told anyone he was. But, he was not on board in July

°Richards deposition (July 17, 1998) at 81, which was read at trial. In the
transcript the word ?gone” appears instead of ?God” but the parties agreed ?gone” was a
misprint.



when Jolliffe met with Richards. When Levy came on board, he signed a ?Consultant

Agreement” *°

with Chrysler, which provided, in part:

This letter agreement will confirm the terms and
conditions under which you will act as a consultant for
[Chrysler] in furtherance of its interests as a shareholder of
Nuova Automobili Ferruccio Lamborghini S.p.A. (hereinafter
PNAFL").

1. You will function as a Consultant to the Acting
President of NAFL, during the temporary absence of the
President (which is expected to last no more than six months),
and in such capacity you will perform the following servicesfor
Chrysler:

(i) Review the performance of NAFL executivesand key
plant and office employees, as well asthe NAFL operational
structure, facilities and equipment, an furnish your opinions and
recommendations thereon;

(ii) Review the NAFL operating budget, financial
forecasts, reports and statements and furnish your opinions on
the adequacy and correctness thereof, as well as any
recommendations which you may have;

(iif) Maintain yoursdf informed on NAFL order,
production, supply and inventory status, and notify Chrysler of
any problems which you feel require atention;

(iv) Furnish advice on the economic and businessclimate
inItaly aswell asany significant developmentswhich may come
to your attention;

(v) Provide assistance, as requested, in support of
Chrysleror NAFL businessdiscussionin Italy or el sewhere; and

(vi) Special assignments related to the foregoing as
requested from time to time.

* * %

7. Inperforming services hereunder you will be acting as
an independent contractor and not as an employee or agent of
Chrysler or NAFL. Neither Chrysler nor NAFL shall have any
liability to you except for remuneration and reimbursement as
set forth in paragraphs 2., 3. and 5. above. Unless and to the
extent that Chrysler shdl have granted you a specific power of
attorney or otherwise expressly authorized you in writing, you

pefendant’ s Exhibit 7.



shall have no authority to enter into any commitments,
undertakings or agreements purporting to obligate Chrysler or
NAFL inany way.
* * %
Very truly yours,
CHRYSLER INTERNATIONAL CORP.

By: /s/
M. N. Hammes
Executive Vice Presiden

tll

Richardsand others at Lamborghini acquainted Levy with Chryslers’ plansto
increase Lamborghini’s production of cars. As part of his duties, Levy was assigned to
assess the capabilities of the European dealers to handle this significant expansion and
whether additional dealers were needed. As Richards also described it,

Q. Now in connection with its communication to its

European dealers in 1987 and 1988, was the notion that those
distributors would need to position themselves to accept

increased -- greatly increased annual unit production
communicated to the dealers at that time?
A. Yes.

Q. Was it communicated in the context of the dealer
meetings in <87 and <887

A. Yes.

Q. Doyou know what specifically was communicatedon
the need for these dealers to position themselves to handle the
increased production?

A. No, I don’t. Clearly thiswaswithin the context of an
overall desire to grow the company, which was certainly
strongly supported by the dealer body who saw this as a nice
lucrative opportunity, but it was also recognized, and I’m not
sure how publicly it was stated in these deal er meetings, but that
there would be additional dealersinvolved and so the piewasn’t
going to be divided among just the present occupants.

Y.
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Q. So there was consideration, then, to adding some
deal ers and then bringing other deal ers upto speed to handle the
increased production, correct?

A. Yes.

* * %

Q. When Lamborghini looked at the issue of positioning
its deal ers to accept the increased production, wasit anticipated
that these European dealerswould need to expand their facilities
to accommodate that production?

A. Yes.?

Levy also testified he was hired to assess Lamborghini’ s European dealer
network to determineits ability to handle the significantly increased production. One of the
dealersto be assessed was Portman. Jolliffesaid hefirstmet Levy inltaly. Levytold Jolliffe
hewasacting vice president in Novaro’s absence. Hewasthere, according to Jolliffe, to take
a day-to-day, hands-on job. He told Jolliffe he had come out of retirement and their

conversation continued:

A. Yes, | remember him giving an outline of his career.

Q. Beyond that?

A. Which was quite interesting. That’s why | could
recall it.

Q. What was interesting about it?

A. That he worked for Ford Motor Company and been
[sic] involved in the building of abrand new factory at Valencia
in Spain, and got to know Mr. lacocca when he was a high-up
in Ford M otor Company, and was actually looking forward to
working with old colleagues, really.

Q. Did you discuss anything about present plans at the
factory, then-present plans at the f actory?

A. We discussed in outline what we were doing with
regard to the future as the distributor for England.

Q. And what specifically did you discussin that regard,
if you recall?

?Richards Deposition (April 17, 1998) at 95-96.
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A. Of coursel do, yes. | told him about the feasibility
study we were doing in the UK, the input that had been given
already, and it was relatively -- getting on atime scale to bring
close to being completed by Credit Suisse.™

Jolliffesaid Levy came often to the UK, many timesto visit his daughter who
livedthere. Levytestified hevisited Portman’ ssalesand repair facilities describing the sales
facility astiny but in an excellent, upscale area of London. Jolliffe said Levy had input into
Portman’ s feasibility plan and expansion plans evensuggesting the location for anew central
distribution center in Birmingham, England. L evy denied he had such input.

Lakeman said he met Levy on oneof histripsto London. When he first met
him, according to Lakeman, Levy said:

THE WITNESS: | wastold by Mr. Levy, when | first
met him, that he was an appointment by L ee lacoccaand he was
Lee lacocca's personal representative in this matter in
Lamborghini and he had been taken out of retirement -- he had
previously worked for Mr. lacocca when he was with Ford in
Spain. And he had been pulled out of retirement to step into the
breach, which had occurred when Emile Novaro was
hospitalized.

He told us that he was there to implement the Chrysler
plan and oversee the dtuation in the absence of Mr. Novaro.

Q. Did Mr. Levy tell you what he was going to do to
implement the Chrysler expansion plan?

A. No, hedidn’t say that exactly. Hejust reiterated what
the plans were that Chrysler had for L amborghini.

Q. What didMr. Levy tell you about Chryder’splansfor
Lamborghini?

A. Well, he just reconfirmed what had already been
announced by Chrysler in the first. And we had been told by
Emile Novaro and by Mr. Richards that the plan was to
introduce arange of new models and produce the production up
to approximately 3,000 cars a year to compete with Ferrari.

*Trial Transcript (June 5, 2001) at 38-39.
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Q. Did Mr. Levy tell you whom he was employed by?

A. He told me he was Chrysler's representative in
Europe and responsible for the Lamborghini factory at that
time.*

Eventually, Lakeman, Jolliffeand Levy metat alunchin Londonin late 1987.
The lunch had been requested by Credit Suisse’ s Burkhart who wanted to hear confirmation
of the production expansion plans. Up until that time, a lot of work had been put into the
Credit Suisse/Portman feasibility study which was or had evolved into a business plan.
Jolliffe described the culmination of the conversations at lunch in this fashion:

Q. Thisisat the point in time where Mr. Levy isin his
role with Lamborghini. You indicated that was late<87. Were
there any meetingswith the bank that you can recall at or around
that time?

A. Yes, Once the plan was printed and distributed, it
followson in this time scale. | believe to the best recollection
this has got to be end of October, something like that. We had
decided we were going ahead, and we called for a sort of lunch
to confirm it all, and we invited Mr. Levy to join us.

Q. Who called for the lunch?

A. Mr. Burkhart of the bank. Because this was a happy
event also, it was not doom and gloom, and he wanted to meet
somebody from Chrysler.

And who arranged the lunch?

Mr. Lakeman.

Who attended the lunch?

Mr. Levy, Mr. Burkhart, Mr. Lakeman, myself.
And do you recall that lunch as you sit here today?
Yes, | do. Intheoverview, yes.

And w here did the lunch occur?

A restaurant called L’ Epicure in London.

L’ Epicure, is that a French word?

| think it is, yes.

And what was discussed in the course of that lunch,
if you recall?

O>»O0>»O0>0>0 >0

“Trial Transcript (June 11, 2001) at 30-31.
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A. It was alunch that probably lasted about two hours.
My best recall is really the dialogue before it, which was that
our feasibility plan was going to become our guideline business
plan, and that we wereall celebratingacommitment to it, which
meant that Portman was going to continue as the solois UK
importer and grow its business to handle Lamborghini’s
business.

* * *

Q. Were comments made by Mr. Levy on the subject of
the commitment you just described?

A. Yes. Hewas pleased that the distribution for the UK
was resolved.

Q. Wasresolved?

A. Yes™

L akeman recounted the efforts leading up to the lunch and the events at lunch in thisfashion.

Q. Why did you arrange for the lunch?

A. [Jolliffe] told me that he was coming to the UK and
was going to discuss part of the digribution of the work in the
[UK], and we felt that it would be a very good idea to arrange
for Mr. Levy to meet Mr. Burkhart because Mr. Burkhart had
put alot of time -- hispeople had put alot of timein preparing
the [Plan] for us, and he felt that he would -- it would be --
sorry, excuse me.

Hefelt that it would be a good idea if he met somebody
from Chrysler to confirm the plans and the information that we
had inputted to the [Plan].

Q. Do you recall what was discussed at lunch?

A. Yes. We taked about Chrysler’'s plans for
Lamborghini and w here they were going with Lamborghini.

And he confirmed to M r. Burkhart that they indeed were
going to increase production of the Lamborghini cars and with
new models. And they would adhere to the plan, which was
initially afive-year plan which subsequently became a six-year
plan, but at that point in time it was still afive-year plan. And
he said that they were going to implement the plan.

Q. Now, when you say they were going to implement the
plan, whom are you referring to?

*Trial Transcript (June 5, 2001) at 42-43, 44.
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A. I’'mreferring to Chrysler. | mean, Lamborghini had
no ability to implement the plan without Chrysler’s money and
management.

Q. So asbest you canrecall, Mr. L akeman, what did Mr.
Levy say at that lunch in England?

A. Well, we discussed the plansin general for a couple
of hours over lunch. Andit finally culminated in the end of the
lunch, I, basically, as chairing the lunch said to Mr. Burkhart, |
said, are you satisfied, Mr. Burkhart? And he said | am. He
said if Mr. Levy will confirm that you are going to build the
cars. Mr. Levy said yes, we will build these cars and we do
want Portman Lamborghini to be our sole Concessionaire.

And | said doesthat satisfy you, Mr. Burkhart? W ordsto
that effect. And hesaid yes. And | said well, in that case, will
you support usfinancially? And hesaid yes, wewill. And with
that, we shook hands.

Q. Did you have an understanding that something was
accomplished at that lunch?

A. | felt everything had beeaccomplished asfar as| was
concerned. There had been acommitment from Chrysler to our
bankers, and they had confirmed absolutely the terms of the
information we had inputted into the [Plan].

Q. Did you feel that you had a commitment from
Chrysler at that lunch?

A. Total commitment.*®

Levy testified he never mentioned lacocca s name during lunch. Hedescribed

the lunch as social in nature and thefirst time he met Lakeman. Jolliffe he said, introduced
Lakeman as his ?chairman.” He denied making any commitment or agreement to Portman
at that lunch. Levy also recaled there was no discussion of Portman’s expansion or any
mention of a new central distribution facility. Specifically, he denied ever mentioning

Birmingham as a potential site for the central distribution center. He felt the lunch was to

impress him that Portman had financial backing.

®Trial Transcript (June 11, 2001) at 33-36.
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Despite these differing recollections, discussions and events at this lunch,
Jolliffe, Lakeman and Credit Suisse believed they had the ?green light” to start expansion.
The basis of that process was contained in the Plan developed by Credit Suisse, Jolliffe,
L akeman and accountants.*’

In April 1987, it was announced that Nuova Automobili
Ferruccio Lamborghini SPA wasto be acquired by the Chrysler
Corporation of the United States.

InJuly, Chrysler has stated that it intendsto substantially
expand the output and model range of Lamborghini Cars; only
outline details have been made available to concessionaires.

In the light of this material development, it has been
necessary for Portman Lamborghini toreviseits operational and
financial needs for the next five years.

* * %

In 1987, car production will total 460 units. 220
Countach, 80 Jalpa and 160 LM-002, (over 50% turnover isin
theUnited States). Approx. 10% of thecarsareright-hand drive
and demand in the UK is such that delivery is currently 6
months forward.

Output in 1988 is expected to rise above 500 cars (1984
400) with atotal sales value in excess of 47 billion lira (E23m).

* k% *

Replacements for the Countach and Jalpa are planed to
be introduced in September 1988 (the Diablo and Bravo). A
preliminary model is on the drawing board, with commercial
production anticipated by 1991
Proposed RHD production: 1987 : 35

1988: 40
1989: 65 [SeeAppendix A]
1990: 200
1991 : 400
1992 : 400

In order to achieve sales targets proposed for the next 5
yearsand at the behest of L amborghini Italy, the concessionaire

YPlaintiff’s Exhibit 81 - While this exhibit is marked ?draft,” it is in all
likelihood no different form the ?final” plan.
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will establish additional showrooms and service centres in key
UK cities- Birmingham, Brigol, Manchester and Glasgow.

All pre-delivery inspections will be carried out in
Birmingham which will act as a full importation centre, and
central store for stocks of spares and cars.

No decision has been made on the administrative centre
for the company, but in all likelihood additional space will be
acquiredin London. Considerationisbeing givento the needto
relocate the London showrooms/office facilities, which are
expected to be inadequate to service the needs of a growing
business.

Timescale [sic] for the provincial gtes will be
commensurate with increased production levels and the
introduction of new models. Birmingham will probably be the
first to openin 1989 with the others to follow over the next 18
months at most.

* % %
Summary

Thisplan projectsthegrowth of Portman Lamborghiniin
twodistinct stages, each requiring adifferent degree of funding.

The plan has been constructed for such away that the
businessisliable at each stage, sothat in the event of additiond
funding being delayed, the shareholder’s funds would not be
jeopardized.

The two stages are:-

(1) Setting-up new premises

(2) Increased sales and stock level in year 3.

* * %
Appendix A

Projected UK Sales
‘87 Year 1 Year 2 Year 3 Year 4 Year 5

‘88 ‘89 ‘90 ‘91 ‘92

JALPA** 8 6

COUNTACH** 23 25*

LU 002** 4 9 5

DIABLO 50 50 50 50
BRAVO 10 100 100 100
SUPER BRAVO 50 100 100
TOBEADVISED 150 150
TOTAL 35 40 65 200 400 400
SECOND HAND CARS 20 40 60 100 150

* INCLUDESDIABLO AT TAIL END OF THE YEAR
** EXISTING MODELS

Appendix B
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Personnel Plan

Year 1 2 3 4 5
1988 1989 1990 1991 1992

Directors

Office Manager
Sales Manager
Service Manager
Sales Staff
Accounts Staff
Clerical
Mechanics
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Oneelement inthe expansion wasthat Credit Suissewanted Portman to engage
a chartered accounting firm (equivalent to a CPA in the United States), which was done.
Also, the bank wanted a full-time financial manager to be part of Portman’s staff. That
position was filled by Howard Mitchinson in late 1988. Mitchinson was a chartered
accountant who had worked with several dealersin the ?exotic car” business. Immediately
preceding hisemployment with Portman, he had worked for adealer who had an annual sales
volume of 250 to 300 cars. He was given full responsibility to oversee and implement
Portman’ s expansion. He was shown the Credit Suisse/Portman Business Plan.

Another document Jolliffe showed Mitchinson was a report he prepared
concerning a meeting of Lamborghini dealers in Sant’ Agata in September 1988. The
meeting was part of a three-day celebration of Lamborghini’s 25" anniversary. Jolliffe
reported that:

Accordingly, we refer to the Credit Suisse [Plan] 1987,
which was adopted following approvad by Chryder and is the

“®planat 2, 3, 7, 10, 13, 14, 15.
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basis of Portman’s strategies for the next five years and is
retained as the overall guide.

In September 1988, Lamborghini held a full
concessionaires's [sic] meeting at the factory, this meeting was
chaired by Lee lacocca, President of the Chrysler Corporation.

At the meeting lacoccastressed Chrysler’s commitment
to Lamborghini and the five year plan.

It was conceded that Chryder had underestimated the
development time needed to introduce new models, particularly
200mph super cars and therefore Diablo would not now be
marketed until Spring 1990.

Bravo was presented to the concessionaires but also
needed a two year development programme [sic] and would
therefore not be marketed until September 1990.

In conclusion the intent is still for Lamborghini to
manufacture 3000 units a year of the original mix however the
five year plan has had to be extended to six years.

We have therefore reviewed our position in the light of
the change of models and allocations, and made adjustments to
the [Plan] as per the attached schedules.*®

When he testified, Jolliffe provided more details. He stated lacocca was the
source of the concession about the Diablo and Bravo delays. lacocca also mentioned
stretching the five-year plan to a six-year plan. These comments were made to the dealers.
According to Jolliffe, he had an individual conversation with lacocca which he described to
thejury:

A. This was the 25" anniversary of the factory
Automobile Lamborghini. And it was a big, big occasion.
Dealers, owners, from all over the world were in attendance.

| happened to be staying -- the arrangements for the
hotels were made by Audetto. But | was gaying in the same
hotel at [sic] Mr. Richardsand Mr. lacocca. | had never met Mr.
lacocca before, but obviously was in awe and knew the name.
And in the foyer, Mr. Richards introduced me to Mr. lacocca.

Q. Did you havea conversation with him?

YPlaintiffs Exhibit 100 at 2.
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A. Yes.

Q. Do you recall the conversation?

A. A little, insofar as he said he had heard good things
of Portman, and asked if we were with Chrysler and what they
were doing for Lamborghini. And my response was something,
sort of something like, Yes, sir, all the way.?°

Jolliffe’ srecitation of lacocca’ s comment was echoed in Richards’ depostion
testimony read at trial. In communicating with its European dealersin various meetingsin
1987 and 1988, Lamborghini/Chrysler said it expected them to expand to handle the
increased expansion. It was expected that the dealers would want to expand. But, in
response to lacocca’s statements about the delays with the Bravo and Diablo, Portman
slowed down its expansion plans. The 1987 Plan was revised in late 1988 to reflect this
stretching out.?

What were Chrysler’s original plans for Lamborghini which had become
stretched out? So far, in broad terms, it has been mentioned that Chrysler intended to have
Lamborghini introduce new models and, most especially, increase production. In alimited
edition Lamborghini book printed in 1988, lacocca stated:

Lamborghini.  The name stands for engineering

excellence, powerful engines, fantastic performance, and a

unique styling philosophy. It’s respected throughout the auto

world. And its milestones in performance car design speak for

themselves. The cars are literally classics in their own time.
Isthat why Chrysler bought Lamborghini in 1987? Well,
partly.
Chrysler bought Lamborghini for several reasons.
Clearly, one reason was to add the Lamborghini jewel to the

Trial Transcript (June 5, 2001) at 70.
#See Plaintiffs Exhibit 98.
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Chrysler family. Butit was more than that. Lamborghini is a
one-of-a-kind company that has enormous potential. We felt
that with our resources, both financial and technical, the two
companies could combine to help Lamborghini grow into a
significant force in the worldwide auto industry.

Today, the company produces around 350 vehicles per
year. Withtherightadditional products, improved distribution,
continued high quality and astrong service network, webelieve
Lamborghini can grow into a 2,000-3,000 units-per-year
company. That’san ambitious goal, and it will take some time,
but the people at Sant’ Agata are ready.

To achievethat goal requires mainly one thing: product.
Product that is different enough to make people come to us
instead of the other guys, and product that has engineering
excitement as well asintegrity and quality. But in this class of
cars, what’ s under the hood isat | east asimportant as what’s on
the shell.

That's why we're going racing with Lamborghini.
Ferrari has been proving itself in every Grand Prix race for the
past 40 years. It’s time for Lamborghini to stand up and be
counted. Lamborghini hasbuild [sic] aV-12 Formulal engine
targetedfor the 1989 racingseason. W e have signed agreements
for atest program thisyear, and if the engine looks good, | will
givethefinal go ahead later in thefall. To createthe engine, we
set up Lamborghini Engineering, complete with their own
facilitiesin Modena, Italy. Thisnew team will soon becomethe
spearhead of advanced engineering for L amborghini.

Replacing the Countach one day will be quite a
challenge. But the Lamborghini tradition will continue, and
that’s a promisel The Lamborghini team, under its new
management, is determined to build on its heritage and create
many more exciting products worthy of the name. | can’t give
any details of the future products, but you can be sure that they
will be, well, pure Lamborghini!

/sl Lee A. lacocca®

??plaintiffs Exhibit 84.
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Richards described Lamborghini as giving a ?halo effect” to Chrysler. In a
presentation Richards made to Chrysler International personnel in August 1987, he also

stated:

Why did Chrysler buy Lamborghini? This question is
often asked both inside and outside the company. The answers
range from -- ?Because the Chairman likesall things Italian” to
?Because Ferrari wasn't for sale”. Obviously, like the cars, the
company is also surrounded by alot of emotion. Pragmatically
we bought it for prestige, the opportunity to enhance Chrysler’'s
statusas an international auto company and the chance to make
something of an operation which clearly has considerable
untapped potential. Emotionally we bought it because we all
love the cars; and who could resist the jewel of a company that
makes the Countach. AsDavid E. Davis said, you just have to
own a V12 car before you die -- so we brought [sic] the
company!?®

Chrysler’s 1987 Business Plan for Lamborghini identified other potential
benefits for Chrysler, such asthe development of an engineto be placed in Chrysler products.

That and the expansion were outlined as follows:

Cars 1987 1988 1989 1990 1991 1992 1993 1994
Countach 204 110 - - - - - -
Diablo - 50 300 400 450 500 550 150
Diablo Replacement - - - - - - 250
2 + 2 Cabriolet - - - - - 80 150 250
Miurall - - - - 500 1000 1500 2250
Jalpa 44 20 - - - - - -
LM 16 90 100 100 100 100 100 100

Total Cars 324 270 400 500 1050 1580 2300 3050

Engines
Marine--N.A./Can 9 68 90 140 160 190 220 250

Europe 34 22 30 40 50 50 50 50
V-8 for Chrysler 500 3000 5000%*

Richards also noted other potential Chrysler benefits:

2plaintiffs Exhibit 10.

*Plaintiffs Exhibit 1.
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Chrysler Rub-off
Two basic directions:

Sports Car J Body Special
. New Platform . ?Powered by Lamborghini”
. Frontengine RWD . Lamborghini DOHC 24 valve
. ChryslervV8 or V10 head on Chrysler/MMC V6
. Lamborghini heads . Shelby suspension
. Steel or composite body . 4WD Manual
. MSRP $35-40,000 . $10-15,000 Option
. Volume 8-10,000 units ($25-30,000 M SRP)
. Investment $150-200 million . Volume 3-5000 units
. 1992 MY introduction . Investment $30-35 million

. 1991/1991 ¥ intro
Recommendation
TheJ. Body Special direction appears preferablebecause

it does not require a substantial reallocation of resources.?®
To handle Lamborghini’s own increased volume, Richards noted the need for an expanded
dealer network.”®

Late in 1987 or very early in 1988, Chrysler realized it needed to slow down
the growth plans. When the 1987 plan was reviewed with lacocca in 1987, the projected
spending over five years was to be $85 million. In January 1988, there was an agreement to
reduce the spending to $50 million.”” As Richards testified, Lamborghini could not expand
at all without the infusion of Chrysler’s cash. Hammes wrote Greenwald on January 28,
1988 about the change:

Subject: Lamborghini Business Plan

In response to your request and in concert with the rest
of the organization asit respondsto present businessconditions,

»Pplaintiffs Exhibit 13.
**plaintiffs Exhibit 11.
“’Plaintiffs Exhibit 22.
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we havere-visited theLamborghini BusinessPlan. The primary
purpose of thisreevaluation wasto reduce capital spending over
the business plan period.

The basic elements of the Lamborghini Product Plan has
been retained, with the Countach replacement in 1989 and an
all-new Ferrari 328 beater in 1991. We have, however, reduced
our near-term volume expectations somewhat and now plan that
the growth towards Ferrari-like volumes will take place over a
longer period.

With thisplanrevision, capital expendituresfor the 1988-
92 period, which were at $85 million when the plan was
reviewed with LAl in October 1987, have now been reduced to
$50 million. It is essentially the same plan, but with revised
timing. The flexibility to revert to a higher growth rate if
conditions improve is still retained with this plan.

We are quite comfortable with this plan and although it
took Tony Richards some time to convince the people at
Sant’ Agata that the direction was good and not jugt Chrysler
changingitsmind, we are now over that hurdle and the new plan
isviewed as very positive.

We will now proceed to flesh out the details and will
review the revised plan with you in the June/July time frame.®®

In May 1988, Chrysler updated Lamborghini’s Business Plan. In addressng

Chrysler’s Board of Directors in October 1988, Novaro said he expected the Diablo

production to start in the fourth quarter of 1989.2° The Bravo/P140 he expected to be

introduced in 1991.

Numerous other internal Chrysler documents outline Chrysler’s plans for

Lamborghini, the constant review of the statusof product development, capital investment,
production delays, etc. Those documents mirror w hat lacoccatold Lamborghini dealersin

Sant’ Agata in September 1988. In response to his announced ddays, as noted, Portman

»®plaintiffs Exhibit 23.
#plaintiffs Exhibit 34.
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slowed down its expansion plans. One reflection of that change is the reviewed Portman
Plan cited above.** The chartered accountant firm it hired at Credit Suisse’s suggestion,
Buzzacott & Co., commented on the reviewed plan and the delay in introduction of new
models and their increased rate of introduction.*

While announcing this delay, the announcement nonetheless reaffirmed
Chrysler’ sintentionto introduce new modelsandincrease production. Asnoted previously,
theplaintiffs at Credit Suisse’s suggestion, hired afull-time chartered accountant to replace
their part-time accountant. Mitchinson wasthat accountantand hewasto oversee Portman’s
expansion.

One of theneeds Mitchinson saw was peopl e, particularly mechanicsto service
and repair Lamborghinis. This could not happen overnight. Toretrain to do such serviceon
exotic vehicles like Lamborghini took two years and to start at the apprenticeship level took
five. The salesstaff would haveto beincreased, too. A salesmanager was eventually hired,
Peter Leonard-Morgan.

But, such personnel were not all that plaintiffs needed. While Levy denied
suggesting it, Jolliffe and L akeman said he mentioned locating plaintiffs’ new central
distribution center in Birmingham, England. The plaintiffs felt otherwise. The site which
Jolliffeeventuallyfound and which they sel ectedwasinBrooklands. Thissteand namewas

evocative of British auto racing since prior to World War 11.

®Qupra at 21.
#Plaintiff's Exhibit 98.
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Credit Suisse declined to financethe B rooklands property purchase. Plaintiffs
turnedto another bank, Gamlegaden. Their |loan application was approved on June 26, 1989.
The actual borrower was Chaplake the 100 percent owner of Portman. Several key
provisions in the loan agreement included:

3. Review

The Company shall be entitled to terminate the Facility
either at theend of aperiod nine months from the Advance date,
if, in its view, [Portman] has failed to achieve or maintain the
level of profitability projected in the ?Business Plan Update”
prepared by [Portman] as approved on 16 November 1988 by
Messrs Buzzacott & Co, or before drawdown under clause 4(b)
whichever event is earlier.

* * %
5. Security

Assecurity for the Loan and for all monies owing or due
to the Company in connection with this Facility the Borrower
will:-

* * %

(c) Procure the creation of Debentures in favour of the
Company in the form required by the Company over [Portman],
Lamborghini Holdings Ltd and Vehiclise Ltd (?the Subsidiary
Companies’) in consideration of the Borrower making the
Property available for the use of the Subsidiary Companies.*

Another provision was that Lakeman had to put up a personal guarantee of £100,000.
L akeman signed the agreement on his own behalf and on behalf of Chaplake. Jolliffe signed
on behalf of Portman and the other Lamborghini subsidiaries of Chaplake and on hisown
behalf.

Originally Portman was to have been the purchaser. But, the accountants

suggested Chaplak e be the purchaser to avoid that infamous European phenomenon known

*pPlaintiffs Exhibit 220.
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asthe value added tax [VAT] of seventeen percent. Chaplake is a corporation chartered in
the Channel Islands. So, Chaplake became the borrower and later the purchaser. It bought
Brooklands on September 29, 1989 for £1,100,000.%

Portman had around 6,500 square feet of space availablein its current service
facility and three-car showroom. Mitchinson believed this building to be built on the
Brooklands site needed to be about 30,000 square feet. Because to build such a facility
would require various governmental approvals, and, necessarily, take time, he hired the
architectural firm of AP Blenkensop. That firm submitted plans which were used to obtain
initial planning approval, which was one of the steps.®*® When Blenkensop came in with
plans which were over budget, the plaintiffsengaged another firm, Deepsure, which picked
up where Blenkensop had left off. It devel oped even more detail ed plans needed for thisnew
building and the myriad of other governmental approvas. One uniqueexpense, besides the
development of these architectural plans wasfor the removal of an unexploded WWI11 bomb
discovered on the site.

Jolliffe said he showed some of the Brooklands plans to Dario Molaschi.
Molaschi had been hired to evaluate and beresponsible forthe Lamborghini European dealer
network.** In aJanuary 3, 1989 letter to those dealers, he described his duties as follows:

To All Lamborghini Dealersin Europe

®plaintiffs Exhibit 109.
*Plaintiffs Exhibit 241.

*Richards testified Molaschi was hired as the European dealer manager.
Molaschi reported to Novaro who reported to Richards who reported to Hammes.
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Asyou havebeentold by the Management in Sant’ Agata,
asfrom January 1990 | shall beresponsible forthe Lamborghini
European network.

My task will mainly consist in gradually preparing the
European organisation [sic] for the arrival of the P140, which,
as you know, will allow production to reach over 2000 cars a
year. Asafirst step, | have planned to thoroughly examine the
present network and shall therefore contact you before the end
of January in order to set up adate for afirst meeting. | teke the
liberty of submitting alist of itemsto you, which I would liketo
review with you:

(1) history of your cooperation with Lamborghini,

(2) sales statistics per year and model,

(3) Ferarri’s presence and results in your territory,

(4) relations with customers, both sales and service,

(5) potential and characterigics of your market segment,

(6) sales forecast, mainly in view of the P140,

(7) promotional activitiesin advertisng, PR and shows,

(8) relations with the press|[sic]

(9) second hand market [dC]

(10) brand image [sic]

Considering my 20 years of European experience with
Iso Rivolta, AlfaRomeo and Rolls-Royce, for which my name
isfamiliar to some of you, | am certain that we shall work on the
samewave length and find the right form of cooperation to raise
the prestige of Lamborghini in Europe as high as possible®*

One of those dealers he evaluated was Portman and which he visited in early
1990. After visiting Portman and seeing some plans, hewrote Jolliffe on February 12, 1990:

My first vidt to your organisation [sic] has been most
interesting. | was impressed by the availability and
professionalism of your team. Y our plansat Brooklands and the
refurnishing of the London showroom shall give you all the
amunitions [sic] to do a great job for Lamborghini.

Please extend to yourteam, and to Peter L eonard-M organ
in particular, my sincere thanks for having made my visit so
constructive and enjoyable

®plaintiffs Exhibit 101.
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With my best regards [sic]*

Mitchinson described Molaschi as excited by Portman’s plans. In addition to
Molaschi, Mitchinson said he showed the architectural drawingsto Richards. One occasion
was at an auto race at Silverstone, England, in 1990. Lamborghini had four cars with its
enginesinthem at theseraces Therewasal amborghini trailer there. Mitchinson described
Richards as supportiveand enthusiastic. Another of Chaplake’ s subsidiaries, Lamborghini
Leisure, coincidentally, sold over £40,000 of Lamborghini logo items at these races.

Richards either did notrecall or denied seeing the specific Brooklands plans.
But, while testifying, he acknowledged that he was aware Portman’s current facilities were
too small and it would need another facility. This was consistent with his testimony that
ChryslerauthorizedNovaroto control the European deal ers. Novaro, inturn,wasauthorized
to tell Portman that for it to remain the exclusive UK distributor, it needed to expand its
current facilities which were too small.

In the meantime, of course, Portman was selling cars. In 1989, that was the
anniversary Countach, which was a transition vehicle to the Diablo introduction. Over a
period of eighteen months, Portman sold 76 American Countachs.

The Diablo was unveiled with great fanfare in Monte Carlo in January 1990.
lacocca and Novaro presided over the unavailing. lacocca had participated in the design

review for the Diablo. One model had been taken in atractor trailer truck to hisltalian villa

¥Plaintiffs Exhibit 119.
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for review and comment. A Chrysler design team had participated in the competition for
ultimate design.

Present at the Monte Carlo event were L amborghini dealers, ow nersand VIPs.
A brochure depicting the events was prepared later. The cover is a photograph of lacocca
sittingon a Diablo and Novaro standing next to him. Both have ahand raised with athumb
up. Portions of the brochure describe the event and remarks:

L ee lacocca and Emile Novaro beaming and contended
alongside their latest creation.

?. .. Diablo takes us into the 21st century. Admiring it
we arelooking at the future, and ten yearsfrom now Diablo will
still look like it' s the future. Diablois the star tonight, but we
are also celebrating something else: a fine marriage between
Chrysler and Lamborghini”, [sic] said Chryder Chairman Lee
lacocca.

Emile Novaro also added: ?. . . the Diablo is the
handsomest Lamborghini ever built, the fasted, the car that
many would love to have. It possesses a balance of technology
and craftsmanship that only those with a history behind them
can boast. . .

A thunderous applause broke out in the hall when
Marmiroli officially announced the car's top speed 325 km/h!
Ubaldo Sgarzi spoke of commercial policy. He will have to
cope with one pleasant difficulty: not everyone seeingaDiablo
can be satisfied.

The remarks of Chrysler Vice-Chairman Gerad
Greenwald were significant: ?. . . Diablo is the result of a
processthat started when Chrysler asked Lamborghini torealize
the dream of every car-lover in the world. Chrysler’s excited
about how successfully Lamborghini has ddivered that dream,
and we think Diablo saysa lot about our future together. Our
slogan for the past five years has been simply: <to be the best’.
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Well, Lamborghini is the best, the jewel in the super-car
crown.”®

In January 1990, Jolliffe and Lakeman met with Novaroin Italy. On January
31, 1990, they executed an agreement:

AGREEMENT

The following agreement is entered today between
[Lamborghini] by its President [Novaro] and [Portman],
represented by its President and Managing Director [Jolliffe]
and one of its share-holders [Lakeman]:

[Portman] shall remain Sole Lamborghini U.K. Importer
and Distributor until December 31st, 1993. After that date
[Portman] shall become a concessionaire for the London area
and [Lamborghini] shall befreeto appointdealersin other areas
of the U.K.

[Lamborghini] shall supply to [Portman] by December
31st, 1993 150 DIABL O unitsto be approximately ddivered as
follows:

10in 1990

40in 1991
50in 1992
50in 1993
and a P140 allocation to be agreed later.

Should [Lamborghini] not be in a position to supply the
totality of the 160 Diablo units by 31st December 1993, this
agreement will be extendedaccordinglyfor some monthsand no
other U.K. concessionaire will be appointed by [Lamborghini]
before all 150 units are supplied to [Portman].

This agreement will be replaced by a final agreement
within two months and replaces meanwhile any other previous
agreement. [sic]

This agreement cannot be transferred by [Portman] to
third parties.®

*®plaintiffs Exhibit 244,
*¥plaintiffs Exhibit 222.
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Jolliffe and Lakeman’s understanding, as the language of the agreement
strongly infers, wasthat after 1993, if Lamborghini was not satisfied, Portman would be the
concessionaire for the London area only. Jolliffe told Novaro that no construction had
started on Brooklands but itwould be built by sometime in 1993. Heunderstood that if built,
Portman would remain the sole UK cessionaire but, if not, Lamborghini would get other
dealers. Lakeman testifiedthat Novaro agreed the plaintiffs’ expansion plansto date were
being implemented. Jolliffeand Lak eman wereled to believethe P140/Bravo was still to be
produced but now sometime in 1992.

On March 22, 1990, asafollow up to this agreement. Ubaldo Sgarzi, the new

sales manager for L amborghini, sent a letter to Portman regarding accepting ordersfor the

Diablo.
We wish to confirm that on receipt of this letter it will be
possible to accept orders for the Diablo.
* * %
DIABLO ALLOCATION-PORTMAN LTD
Jan Feb Mar Apr May June July Aug Sept Oct Nov Dec Total
1990 R 3 4 3 10
L
1991 R :3 3 3 3 4 4 3 3 3 3 2 34
L
Total : © 44
40

The 1991 allocation was later increased to 40. The new total of 50 was
exclusively for right-hand drive cars. At the Diablo unavailing in M onte Carlo in January,

the dealers were told they were to obtain substantial deposits on Diablo orders. Portman

“Plaintiffs Exhibit 122.
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forwarded payment of deposits for 44 cars in June 1990. Portman had collected £25,000
deposits from each purchaser but, as required, forwarded £15,000 of each deposit to
Lamborghini. Additional deposits were sent in December 1990. The payments made to
Lamborghini were non-refundable.

InJuly 1990, Jolliffehadfaxed Sgarsi aletter about the deliveries anddeposits.

Thank youfor your fax. | confirm that the all ocation was
agreed at 50 plusthe 2 LHD for Taeffi and Sotra.

I now have a better idea asto deliveries although | am
still worried as to when RHD will be started.

I will now finalize our client listing and forward you a
copy together with the balancing deposit.**

Sgarzi wrote to Jolliffe on December 18, 1990 concerning Portman’s dlocations and the
delay in Diablo deliveries:

thank [sic] you for your fax of December 11.

We hopeto be able to catch up your 1990 allocations for
now 8 units by the end of 1991.

Someleft-hand drive unitswill be suppliedearly in 1991,
provided that the situation does not again develop as for Sotra

Regarding allocationsfor 92 and 93, we do not expect to
have more units available al so because our agreement with you
is for a total of 150 units. All the above is conditional upon
fulfilling your promisesto Mr. Novaro.*

The ?promises to Novaro” referenced in this communication involved the
construction of Brooklands and Portman's expansion and remaining the excdusve UK
concessionaire. Also, indeed, there had been adelay in sending Diablos to Portman. None

were received from October 1990 through May 1991. Thefirg right-hand drive vehicle was

“Plaintiffs Exhibit 137.
“?Plaintiffs Exhibit 219.
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received in June 1991, but due to the need for extensive UK government inspections, could
not be sold.

According to Smith, one of the two people Chrysler appointed to
Lamborghini’ sfour-person board, it was the plan to introduce left-hand drive Diablosfirst.
Thiswasto getmoreto the United States market. Right-handdrive automobileswould come
later. Richardsacknowledged the delivery schedule for right-hand drive vehicles had been
delayed. Smith said United States dealers complained for ayear about the delay in left-hand
drive vehicles. Portman complained, too. Purchasers who had made deposits but not yet
received their Diablos started to complain in July 1991.

By thistime, alot of money had been spent on the Brooklands plansand rel ated
matters and on staff expansion at Portman. It had spent £569,321 from the Credit Suisseloan
facility and another loan with Barclay’s Bank.** Jolliffe sold sixty percent of his stock in
Chaplake. The buyer was Sheik Mohammed Fakhry with a sales price of £500,000. Of this,
£462,686.47 of the proceeds went to Chaplake which, in turn, loaned the money to
Portman.** Chaplake’'s loan was put in the Portman Credit Suisse account to reduce the
significant outstanding balance on theloan facility.* The background of thiswas explaned
in a September 1991 letter from Jolliffe to a bank official.

Further, to our telephone conversation this morning and
recent discussions, | would confirm that [Portman] would like

“plaintiffs Exhibit 260.
“Plaintiffs Exhibit 172.

“Plaintiffs Exhibit 226.



were accompanied by a Credit Suisse representative.

the bank to continuethetemporary facility that expirestoday the
30th September, for a further 30 days.

As stated to you, [Portman] have [sic] arranged a
shareholders loan from [Chaplake] and it is expected that the
paperwork for this will be completed this week to enable an
injection of the first £500,000 to the account.

Sheik M. Fakhry has been out of the UK for a large
amount of September and iscurrently in Saudi, returning Friday.

The Directors of [Portman] are travelling with him to
[Lamborghini] on the 9/10 October for him to see the factory,
including their investment into new plant and product, and to
understand Lamborghini’s plans for the 90's.

It is suggested that Mr. Paul McDonald might like to
accompany us to also meet the management and see the
investment being made at St Agata [sic].

Given the UK product being completed at St Agata [sic]
fortheperiod ending 31¢ December 91 we aretotally convinced
our worst period is now behind us.*®

Jolliffeand Fakhry visited the Lamborghini factory in thefall of 1991. They

particularly wanted to be sure Diablos were being built especially because of the delivery
delays and Portman’s increasing account at the bank. Since Fakhry had loaned, or offered

toloan, £1 millionto Chaplakein connection with Brooklands, he had anadditional personal

interest in being assured Lamborghini was upholding its end.

Fakhry and that representative

Around the time of this trip, Portman was having some financial difficulties.

It had purchased anew facility in Heston to refurbish Lamborghinis and hired staff to work
onthem. It had also increased its other staff, had expensesin connection with the Brooklands

purchase (no construction yet) but had received only a trickle of Diablos. Requests from

“®Plaintiffs Exhibit 178.
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prospective purchasers started to come in to Portman in late summer and fall of 1991.%
L amborghini gave assurances of prompt deliverybut therewere not enough.”® Lawsuitswere
threatened in early 1992

Few carsweredelivered into 1992. The exact number was disputed attrial but
it was below the numbers to which Lamborghini had committed. Portman’s financial woes
continued. It was unable to refund deposits to customers seeking such refunds. Finally, on
March 30, 1992, Credit Suisse called its loan facility seeking payment in full of the then
balance due of £2,105,183.62. Payment was due the next day.°

Portman could not mak e that payment. It immediately ceased doing business.
Credit Suisse, when payment was not made, called Lakeman’s personal guarantee on the
Portman credit line. He lost £420,000 when that call was made. Lakeman also had a
personal guaranty with Gamelstaden which wascalledon May 5, 1992.>* That cost L akeman
£110,000.

Credit Suisse did not put Portman into receivership. Lakeman asked
Gamelstaden to do so but it was in its own receivership and declined. Lakeman ?bought”

Gamelstaden’s debenture with Chaplake and ultimately had Portman put into receivership.

*"See, e.g., Plaintiffs’ Exhibits 183, 212.
®Seg, e.g., Plaintiffs’ Exhibits 184, 185.
“Seg, e.g., Plaintiffs’ Exhibit 193.
*Plaintiffs Exhibit 171.

*'Plaintiffs Exhibit 162.
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Theplaintiffs’ plansand financial undertakingsw ere not centered exclusively
around selling more Diablos, whichwasthe salesfocusuntil businessceasedin March 1992.
Chrysler had made it clear for a period of years that it planned to introduce a new, less
expensive vehicle, the P140. It was to be a Ferarri F348 competitor. Chryder invested
millions to increase the size of the Lamborghini factory at Sant’ Agata, dong with other
obligations including producing the Diablo.

Asnoted earlier, Chrysler had made its P140 plans public. Those planswere

discussed with plaintiffs both just to them and along with other dealers.”> Therecord at trial

*2A's an example of that information and planning is Plaintiffs’ Exhibit 126.
It is a draft report prepared by a chartered accountant firm for presentation to a potential
third-party purchaser of Portman. The sale never occurred but much of the information
reflectstheplaintiffs' reactionto Chrysler’splansfor Lamborghini. The sale never occurred,
however, Pertinent excerpts state:

2.2 The company has entered into a concession

agreement with Chrysler corporation of America (acquirors of

Lamborghini in 1987) regarding the importation and sale of

Lamborghini carsin the UK and Erie. This agreement expires

at the end of 1992, but guarantees a supply of 50 cars p.a. to

Portman (150 in 1993 with the introduction of the new P140

model). Thisagreement is held by arelated company ?V ehiclise

Limited” and is subject to Portman achieving certain sales

targets and opening new satellite showrooms. In the event of

non-performance, the concessionisterminabl e by either party on

12 months notice.

2.3 In order to protect the UK concession, Portman will

be required to establish a full importation centre to act as the

central stores, pre-deliveryinspection centre and administration

control centre. To this end a 1 acre freehold site at the

Brooklands race circuit has been acquired for £1m. The

estimated cost of building showroom and service facilities is

£1.8m. The property is currently owned by one of the

company’s shareholders.

* % *

(continued...)
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showed, however, that for various reasons, magjor delays occurred in the development and
introduction of the P140/Bravo. While originally expectingto seeit earlier, Jolliffetestified

he still thought, aslate asthe winter of 1991, it would bebuilt. Asamatter of fact, inthefall

%2(...continued)

3.2 The improvement in operating performance in 1990
has arisen from the change of direction of the company’s
activities. The company presently acts as exdusive agentsfor
Lamborghini cars. Problemsregarding car deliveriesfrom Italy
have now been resolved and the company has been guaranteed
deliver of 50 new vehiclesayear (150 in 1993) under the terms
of its concession agreement with Chrysler.

* * %

4.1 The company has prepared a preliminary profit
forecast for 4 years up to and including the year ending 31st
December, 1993. The forecast is at a draft stage and has not
been reconciled to opening and closing balance sheets.

4.2 The forecast has been generated from assumptions
concerning the future sales levels achievable in respect to the
two new Lamborghini models, the Diablo and the P140. We
have not studied the forecast in detail at this stage however, in
discussion with Mr. Mitchinson we have made certain
adjustments (outlined below) to reflect matters relevant to the
retention of the concessionaire agreement which were not
previously incorporated into the forecast.

* * %

4.5.1 It isassumed that Portman will receive and on-sell
50 Diablo’s in each of the years 1991-1993 and 25 and 100
P140'sintheyears 1992 and 1993, at gross margins of £25,000
and £15,000 per unit respectively.

* % *

4.10 It isimportant to note however that the revised
forecast profitsoutlined above ar e heavily dependent on the
ability of Lamborghini Italy to design, produce and deliver
the new models on time. Any delays will have significant
profit and cash flow implications. [Emphasis added]

The last statement is particularly prescient.
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of 1991, he was provided with a P140 prototype. He took it to the UK for crash testing.
Why else, he said, build a prototype and crash it?

But, unbeknownst to plaintiffs, Chrysler was already slowing down its
investment in Lamborghini, particularly involving the P140.>> Many internal documents
were prepared discussing various problems with the P140 program and even suggesting, as
an alternativeto adelay, cancelingit.>* Many of the documentswere prepared in anticipation
of a Chrysler executive committee meeting scheduled for January 7, 1991.:

LAMBORGHINI P-140 PROGRAM DISCUSSION
PROBLEM: Chrysler M anagement not willing to present to the
Chrysler BOD the additional P-140 funding requirements.

Initial P-140 BOD approval completed 10/88 $33.4 mil
(excl $56 mil in tooling amortized in costs); present plan
requires$81.1 mil (excl $18.4 mil in tooling amortized in costs)
due to inability to find a supplier willing to take all-aluminum
car technology risk and finance the body. (reference atached
Lamborghini Strategy Review) [sic]

If it is assumed that the P-140 program is not presented
to the Chrysler BOD for review than only 2 options exist
regarding this program, cancellation or complete refinancing of
the project.

CANCELLATION

N Could place Lamborghini in a self destruct modesince
the entire operation would see a dismal future and correctly
perceivetheir shareholder as ?not interesed” with the next step
the action block.

N Chrysler analysts would say ?Even though | did not
really understand why Chrysler tied up with Lamborghini, why
arethey deserting them? |ssomething really wrong at Chrysler?
| thought Lamborghini was turning into asolid success.” This

*See, e.g., Plaintiffs’ Exhibits 43, 48, 49, 52, 53, 54, 55, 57, 59 and 60.

*Plaintiffs Exhibit 62; Richards memorandum to J.E. Cappy, then Vice
President of Chrysler International.
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Another said:

effect would likely get enormous press coverage and Chrysler
could end up spending $50 mil to try to offset it.

N From a financial perceptive Lamborghini’s ?value”
would sink considerably (maybe asmuch as 100%) and the sunk
costs on the P-140 program are wasted.>

J. E. Cappy
Subject: Lamborghini

Attached is a draft of the CEC paper for January 7.

Some additional aspects that you might consider are:

- Delaying/dropping the P140 program at Lamborghini
could be likened to dropping the LH at Chrysler. The Diablo
provides the high profits like the minivan and Jeep, but the
mainstay and future of the company, aswell as the focus of the
product devel opment organization, restswith the P140 asit does
with the LH at Chrydler.

- If the P140 is delayed or dropped, the third car (P143)
should be accelerated to provide the company and the
engineering resource with afocus for the future. This could be
a very important factor in keep [sic] the Lamborghini team
together. Acceleration of the P143 would require spending
approval of $3.5-5.0 million during 1991.

* The inability of Chryder to allow Lamborghini to
borrow the additional $48 million required to compete [sic] the
P140 program sends a signal to the banking community, the
press, dealers and customers regarding Chrysler’s health and
financial stability. This impact will be especially strong in
Europe.

- Although the positive financial effect on Chrysler of
delaying the P140 program is small -- aside from the larger
political problem of going to the Board -- the negative effect on
Lamborghini will be devadating.

- The P140 is not just a car program for Lamborghini, it
isthe middle phase of a growth plan that has been at the center
of everything the company has done since the acquisition in
1987. It includes capacity for Diablo (plus 150 units/year) as
well as the 1500 unitsiyear growth implicit in the P140. The
investment covers a broad spectrum of spending not normally

*Plaintiffs Exhibit 60.
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included in a new car program, aside from the actual capacity
investment.>®

Still another stated:

P140 ISSUES

In October 1988, the P140 Program was presented and
approved by Chryder Board.

While Lamborghini planned to sell upto 2,000 P140'sper
year, the investment required to reach that capacity ($30
Million), was not included in the 1988 BOD presentation and
the 1989-03 LRP. It would have required Board approval in a
2nd phase.

The program as presented to the Board subsequently
proved infeasible:

- Unable to find vendor to take dl-aluminum car
technology risk and finance the body.

- Vehma, the sel ectedvendor, wasunwilling to acceptthe
business unless volume was 1,500-2,000 per year.

- Variable cost and investment higher than Board
approval.

- Despite higher volume and pricing assumptions, P.I. is
7.  (When additional capacity for Diablo production is
considered, aP.I. of 1.1. can be realized).

Chrysler must determine its plan of action for
Lamborghini considering the following:

- Lamborghini has increased its gaff and competition
effortsin accordance with its growth strategy.

- $18-20 Million already sunk on P140.

- Chrysler Board of Directors’ approval of the additiond
investment would be required. It may be difficult to obtain that
approval for a non-core, low profitability program.®’

The Chrysler corporate executive committee made a decision about the P140
program at its meeting on January 7". Its decision is reflected in the following

communication from Cappy to Novaro.

*®*Plaintiffs Exhibit 62.
*'Plaintiffs Exhibit 64.
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January 8, 1991
E. J. Novaro
Subject: P140 Program

At the Corporate Executive Committee meeting on
Monday, January 7 itwas decided to delay the P140 launch date
from September, 1992 to March, 1994.

Although this decision was made largely for financial
reasons and as a result of the present economic environment,
there are some significant benefits that will be derived from the
delay. Most importantly Lamborghini will have the opportunity
to demonstrate thatit can run smoothly at planned Diablo levels
with solid profits and excellent quality. The growth plan for
Lamborghini is quite aggressive, and in view of the Diablo
launch problems, it seems prudent to confirm asolid base before
committing to the massve sep implicitin the P140 program.

The CEC expressed no interestin bringing new investors
into Lamborghini. While it is possible that Chrysler would
entertain an unsolicited offer to purchase Lamborghini, |
consider the probability of such an event to be very low and my
recommendation to you is that we forget about this course of
action. Rather we should focus our efforts on getting the
company to run smoothly atthe 650 unit level and use this delay
to generate internal funding and work on ways of making the
P140 program more profitable in order to meet corporate
guidelines.

In the interim, you will have to resubmit Lamborghini’s
Business Plan to reflectthe delay of the P140 program. Wewill
also need to write projectsto support Diablo capacity expansion
to 650 per year and regulatory requirements at Sant’ Agata. In
order to obtain the benefits of the decsion made, your
resubmission should include for the next eighteen months only
the Capital Spending and ER& D which is absolutely essential.

TheVehmacontract will requirerenegotiationin order to
reflect the delay in the P140 launch. | would appreciate being
informed of that negotiation before it is finalized.

Although the decision to delay the P140is disappointing
for everybody at Lamborghini, it should not be viewed as
negative or as a particularly unusual event. Itisin fact aquite
normal course of actioninthisvery cyclical automotiveindustry
and in view of delays already experienced in the program
(especially on the interior), it may only be areal delay of less
than twelve months.
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Emile, we are relying on your strong support and
leadership to present this decision in a positive manner in order
to maintain the commitment of everyone at Sant’ Agata to the
task ahead of us. Your approach to this decision with your
peopleis key to keeping everyone’s dream in place.

We do not expect this downturn to be too long in
duration, so in twelve to eighteen months time we should be
ableto start getting back on track with the P140 program and the
planned expansion for Lamborghini.

/slJ. E. Cappy
cc: L. A. lacocca
R. S. Miller®

None of this was communicated to the outsde world. Asmentioned earlier,
Jolliffebelieved that the P140 was still going to be produced. Why else get the prototype to
crash test? Mitchinson said if he had known in late 1990 that thiswas Chrysler’ sthinking,
he would have tried to sell Brooklands and tak e other cost savings steps. An articlein the
July 1991 Car and Driver reported the P140 delay from 1992 to 1993 at the earliest.>®
Richards testified this news would have been known in the automotive community for six
to eight weeks prior to the article.

Even after the January Chrysler executive committee decision, Richards and

Smith exchanged thoughts about slowing or canceling this P140 program.®® Part of this

8plaintiffs Exhibit 65.
*Defendant’ s Exhibit 228.

OPlaintiffs’ Exhibits71, 72,June 1991 memorandafrom Smithto Richardsand
Richards to Novaro:
Lamborghini should begin now to consider (1) any
changes in the P140 projected capacity and product spending,
especially those which improve the P.1.; (2) updated timing and
cost estimates of other new products, including changes to
(continued...)
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exchange was in the context of Chrysler’s efforts begun in late 1990 to find a buyer for
Lamborghini.®® On November 17, 1993, Chrysler announced its sale of Lamborghini. The
announcement also quoted Chryder’s Vice Presdent for International Relations as saying
Chrysler and Lamborghini would continue to work together on projects.®

After Portman’s cessation of business on March 31, 1992, Jolliffe and
L akeman formed a successor company to Portman in an effort to salvage their busness and
reputation. Some cars were sold through that successor in the year or so after Portman
ceased operating in March 1992. Also, as part of unraveling the mess, in a deal with
Gamblestaden’s receiver, Lakeman paid a non-refundable deposit on Brooklands in hopes

of finding abuyer, but had alimited timeto sell it. Hedid notfind abuyer within the all otted

%9(...continued)
Diablo for the VT model, the P143 and any others you are
currently thinking of; (3) adding 1996 spending to the plan,
including the remaining capacity increase for 1,500 P140
volume.

* * %

For the P140 Program, as you know, we need to be
prepared to resubmit the total program, based upon the deferred
launch dateand revised Vehmapayments. Thisrevised program
should be prepared for internal (up to Joe Cappy) review in
October or early November so that we can meet the February
Board of Directors meeting schedule. Inthe meantime, asyou
know, thereshould be no commitmentsor expendituresfor P140
except the E.R. & D. which is going on at Vehma and
Sant’Agata, as Joe Cappy agreed in January/February.
Plaintiffs Exhibit 74.

*'Plaintiffs Exhibit 70, 78.

*?plaintiffs Exhibit 79.



time and lost his depost. Brooklands was eventually sold and the proceeds paid to
Gamblestaden’s receiver.

The plaintiffssought recovery on several grounds: breach of contract, fraud,
negligent misrepresentaion and promissory estoppel. The jury awarded Chaplake and
Portman damages only as to their claims for promissory esoppel. Asto that clam and the
others, Chrysler hadraised the defense of statute of limitation. Thejurywasinstructed about

that® but, by their verdict, rejected it.

63

Defendant Chrysler hasraised the defense that plaintiffs’
promissory estoppel claimisbarred becauseit wasfiled too | ate.
Under Delaware law, a promissory estoppel claim must be
brought within three years of the time of injury. If not done so,
it is barred. However, the filing of a complaint may be
postponed until the plaintiff’s rights are or could have been
discovered by the exercise of reasonable diligence. Here, the
plaintiffsfiled theircomplaint onApril 22,1994. Chrysler must
prove this defense by a preponderance of the evidence. Before
considering whether Chrysler isliable for promissory estoppel,
you must answer this question:

Do you find by a preponderance of the evidence that the
plaintiffs discovered, or could have discovered through
reasonable diligence, that they suffered an injury as a result of
their reliance on Chrysler’ s alleged promissory estoppel before
April 22, 19917 If the answer is ?no,” you must then decide
whether plaintiffs have met their burden of proof on all of the
elements of their promissory estoppel claim. If the answer is
?yes,” plaintiffs may not recover on their promissory estoppel
claim and you must enter averdict for Chrysler.

Jury Instructions (June 21, 2001) at 26.
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PARTIES MOTIONS

Portman has moved for additur. It claims £181,321 for costs of expansion and
£262,500 for lost profits on 21 Diablos should be added to its award. The costs portion of
thisrequest is for the extra employees Portman added to meet itsexpanded sales and service
requirements. Portman contends twenty-one Diablos were to be delivered in 1990-91, but
were not. This failure resulted in a net profitloss per car of £12,500.

All plaintiffs seek a new trial on their claims of fraud and negligent
misrepresentation. Chaplake and Portman al so seek an award of prejudgment interest on the
awards to them. They also seek an award for certain costs.

Chrysler seeks a new trial on promissory estoppel. It claimsthe Court erred
initsinstructionsto the jury on the elements of thisclaim. It also contends many statements
attributed to it are not statements which should bind it, and the Court made no preliminary
finding of agency bef ore these statements could be attributed to it. Further, itassertsthat the
jury’sverdict was againg the great weight of the evidencethat actions and statements could
be attributed to it under an agency theory. Its motion raises a myriad of other grounds for
new trial.

In addition to this more specific motion, Chryder has renewed its motion for
judgment as a matter of law. It arguesChaplake is not areal party in interest. In addition,
it attacks the sufficiency of the evidence as to each element of the claim of promissory

estoppel. It also contends the Statute of Frauds bars Portman and Chaplake’s claims and
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renewsits claim that their claim is barred by thestatute of limitations. It, too, seeks costsof
litigation.
APPLICABLE STANDARDS

Theparties’ motionsfor anew trial under Rule 59 implicate standardsdifferent
from those applicable to Chrysler s motions under Rule 50(b) for judgment asa matter of
law.

When considering a motion for a new trial, the Court starts with the
fundamental principle that the jury’s verdict is presumed to be correct.** The Court must
determinewhether the jury's verdict is against the great weight of the evidence.®® The jury's
verdict should not be disturbed unlessitis so clear asto show that it wasaresult of passon,
prejudice, partiality or corruption, or that it was manifestly in disregard of the evidence or
applicable rules of law.?®* An award which is grossly inadequate or where it is so out of
proportionto theinjuriessuf fered asto shock the Court's conscience and sense of justicewill
be set aside.’’

The jury serves an essential position in the judicial sysem.®® It is the fact

finder and the amount of damagesisaquedion of fact. Thejury'sverdictexpressesthe view

®Young v. Frase, Del.Supr., 702 A.2d 1234, 1236-37 (1997).
®Storey v. Camper, Del.Supr., 401 A.2d 458, 464 (1979).
®Storey v. Castner, Del.Supr., 314 A.2d 187, 193 (1973).
*’Riegel v. Aastad, Del.Supr., 272 A.2d 715, 717-18 (1970).

®*DiGioia v. Schetrompf, Del.Super., 251 A.2d 569, 570 (1969).
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of twelve persons who heard and saw theevidence.®® Asto additur, in addition to these long-
established principles, the Court must grant Chrysler all reasonable factual inferences and
determinewhat verdict therecord judtifies as an absol ute minimum.”

When, however, the Court considers amotion for judgment asa matter of law,
there are different principles at work. First, the Court does not weigh the evidence.” Nor
does it pass on the credibility of the witnesses.”” The Court is required to view the
evidencein thelight most favorable to the non-moving party.” Applying theserules, the
questionthen becomeswhether the facts and inferences would permit reasonabl e persons
to reach but one conclusion, that the moving party is entitled to judgment. Only then
should the motion be granted.”

DISCUSSION

A
Plaintiffs’ Motion for Additur on Portman’s Damages
The jury found that Chrysler was liable to Portman under the doctrine of

promissory estoppel. It awarded £569,321.45 to Portman which represented the amount

®Lacey v. Beck, Del.Super., 161 A.2d 579, 580 (1960).

"°Carney v. Preston, Del.Super., 683 A.2d 47, 58 (1996).
""McCloskey v. McKelvey, Del.Super., 174 A.2d 691, 693 (1961).
29 Wright and Miiller, Federal Practice and Procedure, §2524.
*Rumble v. Lingo, Del.Super., 147 A.2d 511, 513 (1958).
"“Gannett Co., Inc. v. Re, Del.Supr., 496 A.2d 553, 557 (1985).
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spent in connection with Brooklands. That amount isfound in plaintiffs’ Exhibit 260
which itemizes the Brooklands expenses. Mitchinson also tegified extensively about
those figures. Portman contendsit isentitled to all of the damages it suffered as aresult
of relying on Chryder’ spromises, not just the money spent on acquiring and developing
plansfor Brooklands. Inadditionto Brooklands' expenses, it assertsthat it is entitled to
recover the salaries of the employees who were hired as part of Portman’s expansion to
meet Chrysler’s expansion plans and needs for Lamborghini and its dealers (a total of
£181,183, per Mitchinson). Also, Portman argues, ataminimum, it isentitled to recover
the lost profits on undelivered twenty-one Diablos because Chrysler contended at trial
that twenty-nine Diablos were delivered leaving twenty-one Diablos undelivered.

Chrysler responds that there was sufficient evidence for the jury to deny
awarding employee salariesor lost profitson thetwenty-one Diablos. Itcontendsthatthe
evidence shows that the employees were hired pursuant to Jolliffe and Mitchinson’s
expansion efforts who said their plan was more aggressive than what was recommended
by Portman’s advisors, especially Credit Suisse. This aggressive expansion, it contends,
led to an adverse impact on Portman’s financial situation; the additional employees provided
some benefit to Portman regardless of any expansion, therefore, it suffered no damages; and
theemployeeswere hired dueto the expanding business opportunities, such astherestoration
business in Heston.

Chrysler also opposes any recovery of lost profits on the twenty-one Diabl os.

It arguesthat evidence was presented that in January 1992, there were seventeen or e ghteen
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Diabloswaiting at the Lamborghini factory for Portman to pick up. Jolliffeadmitted in his
deposition that all the cars that were ordered for 1990 and 1991 were delivered to Portman
or Portman concessionaires (the successor to Portman after it ceased doing business), but
refuted that statement at trial. Finally, it asserts the agreement to deliver the Diablos was
between Lamborghini and Portman, not Chrysler. The Court will not dwell on this last
argument here. It isaddressed in greater detail later.”

Mitchinson calculated that Portman spent £181,832 on additional employees
hired in the several years preceding Portman’s collapse, for instance, increasing its
employees to fifteen in 1990 and twenty in 1991. Jolliffe testified these employees were
needed to run the day-to-day operations so that he could implement the expansion plan.
However, Mitchinson also testified on cross-examination that he and Jolliffe adopted and
implemented an expansion approach that was more aggressive than what was recommended
by Portman’ sadvisors. Also, Chrysler presented evidence that Portman was both expanding
old operations and creating new businesses, which were not necessarily relaed to or even
part of a need to expand.

Based on the evidence, the jury was free to conclude that the newly-hired
employeeswere hired asaresult of the new or expanding businesses, or were hired pursuant
to the more, possibly overly, aggressive plan implemented by Jolliffe and Mitchinson and

may not have been necessary expensesfor the coming expansion. Thejury acted reasonably

SInfra at 64-76.
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inits award of damages. It was free to assess the credibility of the witnesses™ and make a
determination as to damages.”’

The number of cars that were delivered to Portman by the end of 1991 was
disputed at trial. During their case, several times the plaintiffs changed the undelivered
number when conf ronted with documents. They alleged at trial that only seventeen carswere
delivered. Chrysler contended during trial that twenty-nine cars were delivered and other
cars were waiting at Lamborghini to be picked up by Portman. Chrysler introduced the
deposition testimony of Jolliffe who stated that all the cars were delivered. Chrysler also
submitted evidence showing that Jolliffe and Lakeman formed a new business selling
Lamborghinis. Thejury could haveinferred from theevidencethat theundelivered carswere
eventually delivered and sold by the two entrepreneurs. Now, after trial, the plaintiffs
contend that since Chrysler stated only twenty-nine cars were delivered by the end of 1991,
they are owed profits on the twenty-one undelivered cars.

Thejury determined that plaintiff swerenot entitled to damagesfor the alleged
lost profitsfor allegedly undelivered Lamborghinis. Thejury could have determinedthat (1)
the cars wereproduced and ready, but Portman failed to pick them up because of itsfinancial
situation resulting from effects of Jolliffeand Mitchinson’ smore aggressiveexpansion plan,
(2) the cars were all delivered, or (3) Jolliffe and Lakeman’s new business picked up the

undelivered cars and sold them. The jury could have chosen any one of these three choices

Williams v. State, Del.Supr., 539 A.2d 164, 168 (1988).
"Young, 720 A.2d at 1237-38.
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and especially with the firg two options, the Court cannot find that its verdict isagainst the
great weight of the evidence. It may have also decided that Portman failed to meet its burden
of proof astolost profits. Whatever thereason, this Court cannot overturn the jury’ sfinding
of fact under these circumstances and award a new trial on damages.

Nor canthe Court award additur. Asastart, many of the tests used to analyze
damage awards, when amotion for new trial is made, arealso used on amotion for additur.™
In addition, Chrysler is to be afforded all reasonable factual inferences and the Court isto
determinewhat verdict therecord justifies as an absolute minimum.™

Plaintiffs’ own evidence showed it expanded more aggressively - expensi vely -
thanthe Plan. Lakeman and Jolliffe even acknowledged an element of risk in that Plan. The
unclear, if not contradictory evidence, concerning the number of Diablos delivered, when
delivered, or not delivered created problems of proof on the lost profits' claim. The jury
could have found that Mitchinson’s tegimony about hiring and/or training mechanics so far
in advance of actual need or in advance of being more assured of the promised delivery dates
and/or volumes was either not credible or not reasonable. In any event, additur is not

warranted.

8Carney, 683 A.2d at 56.

“Garrett v. Virges, Del.Super., C.A.No. 97C-02-249, Herlihy, J. (January 21,
2000).
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B

Plaintiffs’ Motion for New Trial on Claims of
Negligent and Fraudulent Misrepresentation

This motion rests on the alleged facts that Chrysler made promises to the
plaintiffsand then secretly abandoned any commitment it had to the expansion plan without
informing the plaintiffs of such abandonment. Plaintiffs contend that the evidence is
sufficienttofind Chrysler liableto all of them for negligent misrepresentation and fraud. For
example, plaintiffs assert that Novaro’s assurances at the Lamborghini factory in 1991
constituted statements of fact upon which they relied.

They also contend the Courterredin decliningto answer inthe affirmative one
of thejury’squestionswhich arose during deliberations. The Court instructed thejury onthe
elements of negligent misrepresentation which the plaintiffs needed to prove:

NEGLIGENT MISREPRESENTATION

Plaintiffs claim that Chrysler committed negligent
misrepresentation in its dealings with them and that they have
sufferedlossesasaresult of those migepresentations. It claims
that Chrysler negligently misrepresented certain facts to them
and that they relied upon these facts to their detriment.

In order to sustain a claim for negligent
misrepresentation, plaintiffs must prove by a preponderance of
the evidence:

1. That Chrysler had a duty to provide accurate
information to plaintiffs;

2. That Chrysler supplied falseinformationto plaintiffs;

3. That Chrysler failed to exercise reasonable care in
obtaining or communicating the information that they provided
to plaintiffs; and
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4. That plaintiffs suffered a loss caused as a result of

justifiably relying upon the false information provided by

Chrysler.?°
While deliberating, the jury posed two questions to the Court:

1. Do we have to find All 4 elements to be true?

[Emphasisin original.]

2. Can False be defined as ?lack of” information in these

elements?*!

After discussion with counsel, the Court answered Question No. 1 ?Yes.”
Plaintiffswanted the Court to give the same answer to Question No. 2, which it declined to
do. The Court’s answer was to ingruct the jury to refer to the instructions and that it could
not answer the question as asked. In making their request for an affirmative answer to
Question No. 2, the plaintiffs relied upon Norton v. Poplos.®?

Chrysler opposes the plaintiffs motion for a new trial on the negligent and
fraudulent misrepresentation claims. It contendsthe plaintiffs’ did not identify any evidence
supporting the contention that the alleged statements the plaintiffs relied on were
representations of fact or statements of future contention that Chrysler knew were untrue at

the time. Chrysler contends that Novaro was not Chrysler’s agent and that his statements

were not false.®®* Chrysler also contends the P140/Bravo was actually delayed and not

8Jury Instructions (June 21, 2001) at 23.
#Jury Note.
D¢l Supr., 443 A.2d 1 (1982).

8Again, this contention is dealt with in broader terms later in this opinion.
Infra at 64-76.

54



abandoned at the time Novaro allegedly made the statements And, the jury could have
determined from the evidence that Portman was informed or should have been aware about
the situation of the P140/Bravo.

Asto the plaintiffs’ claim of negligent misrepresentation, Chrysler contends
that it was under no duty to supply accurate information and the plaintiffs’ reliance on the
Norton case is misplaced. Chrysler points to the fact that Norton was an appeal to the
Supreme Court from the Court of Chancery dealing with innocent misrepresentations and
arguesthe law is dif ferent when an action is asserted at law rather than in equity. Chrysler
also relies on Gaffin v. Teledyne, Inc.,** a Chancery decision for this proposition. In sum,
Chrysler states that the plaintiffs are seeking an equitable remedy that is unavailable in this
Court.

The Supreme Court in Norton outlined the elements of an actionable
misrepresentation:

A misrepresentation need not be in the form of written or

spoken words. Stated simply, amisrepresentationis merely an

?assertion not in accordance with the facts,” and such an

assertion may be made by conduct as well as words. And

although a statement or assertion may be facially true, it may

constitute an actionable misrepresentation if it causes a false

impression as to the true state of affairs, and the actor fails to

provide qualifying information to cure the mistaken belief

In Gaffin, the Court of Chancery distinguished the elementsfor fraud when an

action is brought in Chancery rather than in this Court.

#Del.Ch., C.A.No. 5786, Hartnett, V.C. (October 9, 1987).
®Norton, supra, at 5 [citations omitted)].
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In order to state a claim for fraud, either at law or in
equity, aplaintiff must allege afal se misrepresentation made by
the defendant; that the defendant intended to inducethe plaintiff
to act or to refrain from acting; that the plaintiff acted in
justifiable relianceupon the representation and that the plaintiff
has suffered damage.

* k% *

In addition, the plaintiff must allege a culpable mental

state of thedefendant. Delaware courts, however, haveimposed

adifferent standard as to the mental state required to be shown

asto adefendant accused of fraud, depending upon whether the

action iscognizable at law or in equity:®®
The Gaffin court concluded tha an additiond element isnot necessary in an equitable action
for fraud. ?By contrast, in an action at equity for relief from fraud, there is no requirement
that the defendant have known or believed his or her statement to be false or to have made
the statement in reckless disregard of the truth.”®” The Court in Gaffin was distinguishing
an action for fraud, not negligent misrepresentation.

The jury was provided with a correct gatement of the law regarding an action
for negligent misrepresentation asit Sands now. Theissueisthis: in Norton the Supreme
Court determined that a negligent misrepresentation claim is actionable ?if it causes a false
impression asto thetruestate of affairs, and the actor failsto provide qualifying information

to cure the mistaken belief.”® In Norton, however, the action was onein equity and not one

at law. In Gaffin, the Court noted the differences between a fraud action in equity and a

8Gaffin, supra, at 3.

#1d. citing Stephenson v. Capano Devel opment, Inc., Del.Supr., 462 A.2d 1069
(1983).

®Norton, supra, at 5.
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fraud action at law. Therefore, Snce the Supreme Court has not adopted a conceal ment or
?lack of information” requirement to a negligent misrepresentation claim at law, this Court
will refrain from expanding a negligent misrepresentation claim until the Supreme Court
statesit is an element of such a claim in a action at law. A new trial is not warranted for
choosing not to answer affirmatively the jury’s question which would have expanded or
erroneously stated the elements of anegligent misrepresentaion clam at law.

Plaintiffsalso claim that anew trial iswarranted because of the overwhelming
testimony on thenegligent misrepresentationclaim. Jolliffetestified that inthefall of 1991,
hetook aBravo to the UK to be crash tested and in October of 1991 hetraveled with a Credit
Suisserepresentative and Fakhry to the Lamborghini factory to meet Novaro, who reassured
him that the Bravo was still in development. Plaintiffsallege that Chrysler ?had completely
abandoned [the expansion plan]. The [p]laintiffs continued to rely upon Chrysler’'s
misrepresentations right through to their financial devise.”®

The jury’s decision is not against the great weight of the evidence presented.
The jury was presented with evidence that production of the P140/Bravo was delayed as
stated in the July 1991 Car & Driver article. Richards also testified this information was
known in the automobile community for six to eight weeks before this article appeared.
Therefore, the jury had to decide between this evidence and the plaintiffs’ testimony which

is, of course, its function.®® The jury needed to determine when the statements were made

®Plaintiffs Motion at 11, (Docket No. 261).
“Tyrev. State, Del.Supr., 412 A.2d 326, 330 (1980).
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and if those statements were actually false. At the time Novaro madethe alleged statements
to Jolliffe, they may have been true statements; i.e., Chrysler at thistime could have actually
been committed to the expansion plan. It secretly shopped Lamborghini on the market in
early 1991 through J. P. Morgan, but the jury could have viewed this as a confidential
undertaking that would have caused an uproar in the car market if made public orthat it was
information that was unnecessary to disclose to the plaintiffs. The jury rendered adecision
that was not against the weight of the evidence. The evidence from the paties was
contradictory. The jury weighed the evidenceand credibility of thewitnessesand determined
that the plantiffswere not entitled to recover under the negligent misrepresentation claim.

In addition to that contention for anew trial, plaintiffsal so seek anew trial on

their claim of fraud, which the jury also rejected.”® The elements of fraud differ, in some

o FRAUD

Plaintiffs claim that Chryder committed fraud. To
recover for fraud, plaintiffs must prove the following five
elements by a preponderance of the evidence:

1. That Chrysler made a false representation of a fact
that is important to them.

2. That Chrysler knew or believed that this
representation wasfal se, or was madewith recklessindifference
to the truth;

3. That Chrysler intended to induce plaintiffs to act on
the fal se representation, or to decline to act;

4. That plaintiffs acted, or declined to act, in justifiable
reliance on thefal se representations; and

5. That plaintiffs suffered damages as a result of this
reliance.

A false representation may be asserted by words or by
conduct. A fact is important if it would cause a reasonable
person to decideto act in a particular way, or if the maker of the
misrepresentation knew another person would regard it as

(continued...)
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respects, from those of negligent misrepresentation. But, there is also some overlap in
elements. The discussion above, therefore, regarding negligent misrepresentation appliesto
the determination whether plaintiffs should get anew trial on the issue of fraud.

Because the jury found Chrysler liable on the promissory estoppel claim, it is
likely it acceptedthe plaintiffs’ evidence about statements madetothem. M orethan likely,
the jury foundthat the statements from lacocca, Richards, Levy, Novaro and Molaschi were
made. But, just aslikely, thejury’sverdict represents afinding that when made, they were
not false or made with reckless indifference to the truth. If so, there was no false
representation upon w hich Chrysler intended plaintiffs to act.

The evidence is replete that Chrysler intended ?to grow” Lamborghini and
expected its deal ers to grow commensurately, and particularly expected Portman to grow.*
Plaintiffspoint to thesecret efforts begun by Chrysler inlate 1990 to sell Lamborghini. They

claim this was an intentional concealment of a material fact. Such an act can constitute

%(...continued)

important. An opinion may constitute fraud if the speaker
knows that it is false. An expression of an opinion or a
speculation about future events, when clearly made as such, is
not considered fraud or misrepresentation, even if the opinion or
speculation turns out to be untrue. But, if an opinion or
speculation is false and made with the intent to deceive, it is
fraudulent just as a misstatement of fact is fraudulent.

Jury Instructions (June 21, 2001) at 20.

2So much so, Chrysler’s motion for a new trial on the verdict of promissory
estoppel must be denied. Infra at Section I1.
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fraud.®® But, just as Chrysler was secret about marketing Lamborghini, in 1990 plaintiffs
explored efforts to sell Portman to a third party. Chrysler was never informed of these
efforts. They jury most likely accepted Richards’ explanation that such confidential efforts
are the norm and premature disclosure would be harmf ul.

In sum, there is no basis to award a new trial to plaintiffs on their claim of
fraud.

[
Chrysler’s Motion for New Trial on Promissory Estoppel

Chrysler argues it is entitled to a new trial on the verdict against it on the
plaintiffs’ claim of promissory estoppel. It raises a laundry list of reasons why: (1) the
verdict is against the great weight of the evidence, (2) the damage award was against the
great weight of the evidence, (3) the plaintiffs’ claim isbarred by the statute of frauds, (4)
the Court erred in not instructing the jury on the defense of the statute of frauds, (5) the
plaintiffs’ action was barred by the statute of limitations, (6) the Court failed to instruct the
jury on itswaiver defense, (7) the Court erred in itsingructions to the jury on the nature of
the case, corporate acts, agency and apparent authority, (8) the Court erred initsinstructions
to the jury on the elements of promissory estoppel, and (9) the Court erred by not using

Chrysler s proposed special verdict form.

%See Jury Instructions (June 21, 2001) at 20.

60



Many of these same grounds duplicate those Chrysler raises in its separate
motion for judgment as a matter of law on thepromissory esoppd claim.** Since, however,
thismotionisfor anew trial, different principles apply. When considering this motion, the
Court must determine whether the verdict is against the great weight of the evidence.®® A
verdict should not be set aside unless it is the product of passion, prejudice or partiality or
it is clear the jury disregarded the evidence or the rulesof law.”

A

As a threshold to the attack on the verdict, Chrysler raises two arguments
concerning agency. One, the Court erred in admitting alleged hearsay statements against it
without first requiring the plaintiffs to meet an evidentiary threshold. Two, the Court erred
initsinstructions on agency and the verdict isagainst thegreat weight of theevidence even
with those instructions.

Chrysler’s first agency argument is that the plaintiffs must first prove by a
preponderance of the independent evidence, and the Court must so find, the existence and
scope of the Chrysler/Lamborghini agency before admitting otherwise alleged hearsay
statements under D.R.E. 801(d)(2)(D). That section of the Rules of Evidence provides:

(d) Statementsw hich are not hearsay. A statement isnot
hearsay if:

* % *

*Infra at Section 1ll.
®*Burgos v. Hickok, Del.Supr., 695 A.2d 1141, 1145 (1997).
*Lacey, 161 A.2d at 580.
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(2) Admission by party-opponent. The statement is

offered against aparty andis. . . (D) a statement by his agent or

servant concerning a matter within the scope of his agency or

employment, made during the existence of the relationship.’’

Chrysler cites no language in the Rules of Evidence supporting its argument.
Subpart (D), for instance, should be compared to Subpart (E) which has the requirement for
which Chrysler argues. But, that subpart applies to co-conspirator statements:

(E) astatement by a co-conspirator of a party during the course

and in furtherance of the conspiracy; provided that the

conspiracy has first been established by the preponderance of

the evidence to the satisf action of the court.*®

In making its current argument, Chrysler refers back to its pretrial motion in
limine seeking to bar the same statements about which it is now arguing. It cited then the
case of Hickman v. Parag®® which spoke in dicta of the admissibility of agency statements
premised upon proof of agency by independent testimony. The efficacy of Hickman’s dicta
is arguably questionable, however, in light of the wording of D.R.E. 801(d)(2)(D) adopted
nineteen years later.

But, the Court need not decide that. The record in this case of agency,

including and especiall y ?independent” evidence is so overwhelming asto cause this Court

not only bewilderment but chagrin that Chrysler continues this argument. Its argument

D.R.E. 801.
%D .R.E. 801(d)(2).
“Del.Supr., 167 A .2d 225, 231 (1961).
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directly contradicts its own documents and the undisputed testimony of its own people,
lacocca, Levy, Richards and Smith.

Thedocumentary evidence startsatthe verytop with lacocca’ sown statements
appearing in print.*®® His statements were in the media in 1987, in public comments to
dealers, in documents picturing him alone or with Novaro, in documents giving statements
by him, etc.'®* Documentsin evidence generated by Chrysler officials speak of hisvisitsto
the Lamborghini factory. He was involved in the design, along with a design team at
Chrysler, of the Diablo and participated in the January 1991 decision to slow down the
P140/Bravo development.

Chrysler’s argument also flies in the face of its various business plans for
Lamborghini and therelationship it had with it. After purchasing one hundred percent of its
stock, half of the Lamborghini board was composed of high-level Chrysler employees. One
of them, Richards, spoke of the ?halo” effect coming from the purchase of Lamborghini.
Chrysler’ s documents al so speak of the more specific benefitsto Chrysler, such asuseinits
products of Lamborghini-developed engines. Richards also madeitclear that Lamborghini
could not have done anything without Chrysler’s funding. To accomplish the goals of

producing more cars and the P140, all the money came from Chrysler. The Chrysler board

10Chrysler infers the Court’s views on him are colored by what happened
earlier in this case. The Court authorized a commission for lacocca' s deposition in
California. Chrysler opposed that in California and for reasons never made know to this
Court, ajudge in that state blocked the deposition. So much for comity! While distressed
with this, the Court has not based any ruling on Chrysler’s actions.

101See, e.g., Plaintiffs’ Exhibit 84; supra, at 22.
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had to approve major expenditures and its executive committee dowed the P140 program.
Chrysler exclusively controlled Lamborghini’s fiscal spigot.

When Novaro was injured in 1987, his?replacement,” Levy, was not hired or
paid for by Lamborghini. His ?Consultant Agreement” was drafted by Chrysler's
headquarters in Highland Park, Michigan, and onits stationery.'®* The contract to hire him
was executed by asenior level Chrysler official, Hammes. Levy wasassigned dutiesrelating
to the European dealers by Richards, a Chrysler employee. His duties, that agreement
showed, flowed to Chrysler.

The Court could go on. The statement of facts citesto anumber of documents
showing Lamborghini was Chrysler’s agent. Many of them were put in evidence before
plaintiffs’ witnesses tedified about verbal statements Chrysler people or Novaro made to
them. The Court again rejectsthis partof Chrysler’sargument about agency. Even assuming
there was a threshold need, it was satisfied with an avalanche of ?independent evidence.”
In short, the written and verbal statements were not hearsay as they squarely fit within the
wording of D.R.E. 801(d)(2)(D).

B

The second part of Chrysler’ sargument about agency isacorollary to the first

and is also echoed in its motion for judgment as a matter of law. It isthat the Court

erroneously instructed thejury on agency*® and that the verdict, which clearly infersthejury

12pefendant’ s Exhibit 7.

1%Chrysler also now contends that the plaintiffsfailed to establish an agency
(continued...)
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found agency, isagainst the great weight of the evidence. The Court’ s instructions on the
nature of the case, the parties, corporate acts agency, gpparent authority and independent
contractor were as follows:

NATURE OF THE CASE

A word about the parties before | turn to the claims and
issues. This is a civil case and in a civil case, we call the
personsor entitieswho sue, the plaintiffs in this case, Chaplake
Holdings, Ltd., Portman Lamborghini, Ltd., and David T.
Lakeman, and wecall the entity which is sued, the defendant, in
this case, Chrysler Corporation. | will use the terms plaintiffs
and defendant and | hopeit will be clear to whom | am referring.

Plaintiffs are suing Chrysler for damages they claim
resulted from Chrysler's alleged fraudulent and negligent
misrepresentationsto them, from Chryder’ salleged breach of an
implied contract with them and from Chrysler’s alleged failure
to honor certain promises that it made to them. Plaintiffsclaim
that in 1987, af ter Chrysler acquired Lamborghini as a wholly
owned subsidiary, it unveiled an ambitious expansion plan for
Lamborghini and announced that it would increase production
of Lamborghini automobiles tenfold over a five-year period.
According to the plaintiffs the control of Lamborghini’sfuture
rested squarely in Chrysler’s hands, as the expansion plan was
dependent upon Chrysler investing large sums of money into
Lamborghini. Plaintiffs assert that, as part of its plan, Chrysler
promised them that they would continue to hold their exclusive
franchise in the UK only if the plaintiffs committed to
expanding their facilities to increase distribution from 30to 40
cars a year to 300 to 400 cars ayear. Plaintiffs further assert
that Chrysler also committed to doing its part to insure that
Lamborghini expanded pursuant to the terms of the expansion
plan with Chrysler’s financial support.

Plaintiffsallege that they agreed to Chrysler’s plan and
performed their end of the bargain. They assert that, in reliance

193 continued)
relationship with Chrysler International and/or Chrysler. Thisis the first time in this case
Chrysler mentions any differences between Chrysler International and Chrysler. Since
Chrysler failed to make this argument before trial or even during trial, it will not be
considered now after trial.
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on Chrysler’'s promises and commitments to them, they
borrowed money, bought land, took orders on new automobiles,
hired additional staff and retained other professionalsto expand
their distribution capacity. Plaintiffsfurther contendthat, while
they were doing this, Chryslerfailed to honoritscommitment to
provide the significant capital infusion into Lamborghini that
was crucial to the expansion plan and then secretly abandoned
its expansion scheme while deliberately concealing this
abandonment from plaintiffs. Plaintiffsassert that, asaresult of
Chrysler’ sbreachesof itsimplied contract with them, its broken
promises and alleged nondisclosures, the plaintiffs’ business
was driven into financi al insolvency.

Asyou know, Portman L amborghini isin receivership in
the UK. Any monies it receives goes to the receiver. If you
award Portman Lamborghini any damages, that award will be
paid to the receiver to be disposed of in accordance with the
laws of the UK.

Chrysler denies that it had an implied contract with
plaintiffs, that it made any misrepresentations to plaintiffs or
that it broke any promisesto plaintiffs. It contendsthe plaintiffs
knowingly accepted a businessrisk and that whatever may have
been said to them were not promises or commitments. Chrysler
also contends that certain of the plaintiffs’ claims are barred
because they were filed too late. If Chrysler isliable on any of
the claims, it disputes the amount of damages plaintiffs seek.

CORPORATE AND PARTNERSHIP ACTS

Plaintiffs Chaplake Holdings Ltd., and Portman
Lamborghini Ltd. and defendant Chrysler are corporations.
Because these entities are not of themselves living beings, they
can act only through their respective officers, directors, agents
or employees. The acts or omissions of those persons are
therefore the acts or omissions of their respective entities.

Turning to the question of what knowledge the
corporation has, a corporation knowseverything thatis known
to its of ficers, directors, agents and employees. A corporation
can acquire knowledge only through the individual s that act on
behalf of the corporation. Knowledge is imputed to a
corporation when of an officer, director, agent or employee
gainstheinformation while acting within the scope of hisor her
employment and the information is relevant to his or her
employment responsibilities. Therefore, whenever in these
instructions | talk about any of the corporations knowing
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something or being notified of something, you should
understand that thisis simply a way of saying that one of the
corporation’s officers, directors, agents or employees knew
something or was notified about something. In general, an
officer, director, agent or employee of a corporation may bind
the corporation by the acts or statements that he or she makes
while acting within the scope of the authority that has been
delegated to him or her by the corporation, or within the scope
of the individual’s duties as an agent or employee of the
corporation. An agent is one who acts for another, known as a
principal, or on the principal’s behalf and subject to the
principal’s control and consent. The principal, in this case, is
the corporation.

A subsidiary of acorporation also can act as the agent of
the parent corporation. In order to show that Lamborghini was
acting as an agent on behalf of Chrysler, the plaintiffs must
prove by a preponderance of the evidence:

(1) that Lamborghini acted at Chrysler sdiscretion or on
its behalf; and

(2) that there was aclose connection between Chrysler’s
control over Lamborghini and the actions or events giving rise
to the plaintiffs’ claims.

In determining whether a parent exercised sufficient
control over its subsidiary, you may consider certain factors,
which include, but are not limited to, the following:

(a) stock ownership

(b) the extent of overlap of officers and directors;

(c) methods of financing;

(d) arrangementsfor payments of salaries and expenses,

(e) the division of responsibility for day-to-day
management; and

(f) theorigin of the subsidiary’ s business and assets.

No one factor is either necessary or determinative nor is
this list exclusive. Rather, it is the specific combination of
factors which is significant.

A corporation canknow afact or a set of circumstances,
even if no officer, agent or employee of the corporation has
complete knowledge of the fact or set of circumstances. For
example, if an officer, agent or employee of a corporation
knowsthat a particular statement isuntrue, but does not know
whether that statement was made to anyone and another officer,
agent or employee of the corporation knows that the particular
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statement was made to someone, but does not know that it is
true, the corporation can be said, nonetheless, to have knowingly
made an untrue statement. In other words, the corporation, as a
whole, knows both that the statement was not true and that the
statement was made.

APPARENT AUTHORITY

One of the issues you must decide is whether alleged
statements made or actions of people employed by Chrysler
International or Lamborghini are the statements or actions of
defendant Chrysler. If so, Chryder would be bound by these
statements or actions, if they occurred. This is known as
apparent authority.

In deciding this issue, you must consider whether
Chrysler placed the individual in such a situation that a
reasonable person would bejustifiedin assuming thatthe person
was acting or speaking with Chrysler’'s authority. If you find
that the plaintiffs were justified in assuming that the individual
had authority to act or speak on behalf of Chrysler, you must
find that Chrysler is bound by the individual’s acts or
statements.

In other words, even if a person does not have actual
authority to act on behalf of the corporation, the person may still
bind the corporation by his or her acts or statements if that
person is acting with apparent authority. Apparent authority is
created if the principal places aperson in such a situaion that
the other personisjustified in believing that the personisacting
or speaking on behalf of or with the consent of the corporation.
It does not matter that the actor may not have actual authority to
act or speak on behalf of the corporation. What matters is
whether a third person with ordinary prudence and reasonable
diligencebelievesthat the actor has the authority to act or speak
on behalf of the corporation. The actor with apparent authority
also will subjectthe corporation to liability if the actor’ sactions
usually accompany or are incidental to transactions that the
agent is authorized to conduct, even if they are unauthorized by
the corporation, if the other party reasonably believes that the
actor is authorized to act and has no notice that the actor is not
authorized to act on behalf of the corporation.

INDEPENDENT CONTRACTOR WHO ISAN

AGENT OF AN OWNER/CONTRACTEE

Y ou have heard testimony describing Carl Levy as an
independent contractor. Generally, anindependent contractor is
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not considered theagent of an owner or contractee who ordered
the work performed and cannot bind the owner or contractee
But, if the owner or contractee’ s control or direction dominaes
the way that the work is performed, the independent contractor
becomes an agent of the owner/contractee, making the
owner/contractee liable for the statements or acts of the
independent contractor.

Y ou must determine whether Chrysler’s control over the
work dominated the manner in which it was performed by Cary
Levy. In this regard, some factors that you may consder
include:

(1) the extent of control, which, by agreement, the
owner/contractee may exercise over the details of the work;

(2) whether the independent contractor maintains a
business distinct from the owner/contractee;

(3) whether the detailsof thew ork are directly supervised
by the owner/ contractee or performed by an independent
specialig without supervision;

(4) whether, inthe locale where the work was performed,
it is customary for the owner/contractee or for the independent
contractor to supply the meansand place for doing the work;

(5) the length of time over which the work is done;

(6) whether the nature of the work ispart of the regular
business of the owner/contractee;

(7) whether the owner/contractee and independent
contractor believe they are acting asa principal and agent; that
IS, acting in a situation where the person in the role of an agent
acts for another, known as a principal, on the principal’ s behalf
and subject to the principal’s control and consent; and

(8) whether the owner/contractee is or is notin business.

These are all factors that may determine whether the
manner in which the work was performed was dominated by
Chrysler or by Carl Levy. Y ou must examine these factors and
any othersthat you believe to be relevant within the context that
| have just supplied to you. No one factor is determinative. It
is the totality of the relationship that governs. Y ou must then
determine whether Carl Levy was an agent of Chrysler.'**

% Jury Instructions (June 21, 2001) at 3-11.
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Much of the evidence recited earlier also showsthe agency. Chrysler owned
all of Lamborghini’s stock; its senior officials occupied two of thefour slotson its board,; it
provided one hundred percent of the financing to carry out Lamborghini’s new product and
expensive expansion plans; Lamborghini’ s top executive, Novaro, reported to Richards, a
Chrysler employee; Levy, hired by Chrysler, had duties specified by Richard and Hammes;
to name but a few items in evidence. It was lacocca who was in charge of the Diablo
unveilingat Monte Carlo. Heannounced to the Lamborghini dealersin 1988 what Chrysler’'s
plans were for Lamborghini, approved of the Diablo design and so on. Chrysler, now that
lacoccais gone, ssemsto seek to run away from his ?God” -like (as Richards put it) presence,
involvement and decision-making involving Lamborghini. 1t seeksto ignore, to the point of
exasperation, its own documents and actions during 1987-1991.

There were several key events in this saga. One was the original public
announcement by Chrysler of its purchase of Lamborghini and its plans for significant
expansion. Another wasRichards’ confirmation of these same plansto Jolliffeand L akeman
in 1987 at Sant’ Agata, which confirmed what Novaro had already said to one or both of them
after Chrysler bought Lamborghini. Still another wasL evy’ s statementsat the famouslunch
in late 1987 confirming again those figures and expansion plans. In 1988, at a meeting of
all dealers, lacocca reaffirmed those expansion plans. And, in a separate conversation,
accordingto Jolliffe, lacoccaasked if Portman waswith them (in the expandon effort) when

they met briefly in Sant’' Agata.
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The Court maintains that the jury was properly instructed on all of the
principles quoted above. The overwhelming evidence supports the verdict of agency and
Chrysler’sliability. Many of the statements Chrysler now disputes were by its own people,
starting at the very top with lacocca. Othersinduded Richards, who remained a Chrysler
employee while at Lamborghini, Smith and Levy. The written words on Chrysler’s own
documents are consistent with and correspond to the verbal statements made directly to
Jolliffe, Lakeman and Mitchinson and, on occasion, other dealers. Specifically and most
importantly, the plans to increase production and the commensurate need for the dealers to
expand.

In Levy’s case, his?Consultant Agreement,” and what Richards said was his
assignment, dovetails with what the plaintiffs said were his remarks at the lunch with the
Credit Suisse representative. Further, Novaro’s written agreement in January 1990
represented both Chrysler splansfor Lamborghini’ sincreased productionand the stretched-
out time for delivery of right-hand drive Bravos. The agreement also was consistent with
earlier discussions with Richards and Novaro that for Portman to remain the sole UK
concessionaire, it had to expand in ways to satisfy Chrysler.

Another way of expressing the Court’s conclusion rejecting Chrysler’s
argument is, if the jury had notfound agency, tha would have been against the great weight

of the evidence.
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Once past these hearsay and agency arguments, Chrysler next argues Portman
and Chaplake’s promissory estoppel verdicts are against the great weight of the evidence.
These arguments, too, mirror arguments in its Rule 50(b) motion. To put these arguments
in context, itis necessary to recite the Court’ sinstructions to the jury onthe elements of the
claim of promissory estoppel:

PROMISSORY ESTOPPEL

Plaintiffsclaimthat they relied on Chrysler’ spromisesto
their detriment by spending and borrowing money to financethe
expansion of their facilitiesin Great Britain. Chrysler deniesthe
plaintiffs’ claim. Plaintiffs may recover money damages from
Chrysler onits claim if, they prove the following four elements
by clear and convincing evidence.

1. Chrysler made a promise to plaintiffs;

2. Chrysler intended or reasonably expected the promise
to induce the plaintiff to act or refrain from acting;

3. Plaintiffs relied upon the promise in acting or
refraining from acting; and

4. Plaintiffswere injured by acting or refraning from
acting in reliance upon Chrysler’s promises.

If someone makes a promise to a person who reasonably
relies on that promise and who later takes an action to that
person’s detriment, the one making the promiseis obligated to
fulfill the promise. A promise is a declaration by which a
person agrees to perform or refrain from doing a specified act.
Mere expressions of opinion, expectation or assumption are not
promises.

Y ou must determine from the evidence whether Chrysler
made a promise to plaintiffs. If you find that such a promise
was made and that plaintiffsrelied on it to their detriment, you
may award plaintiffs damages for the detriment suffered as a
result of Chrysler’s failure to fulfill its promise.'*

D

1% Jury Instruction (June 21, 2001) at 25.

72



Chryslerinitially dividesitsgreat weight argumentinto two parts: one part for
each prevailing plaintiff. As to Chaplake, Chrysler argues that there is no evidence that
Chrysler made any promisesto Chaplake. In so many words, thisisacorollary argument to
the one made inits Rule 50(b) motion. It isthat Chaplakeis not areal party in interes. As
the two arguments overlap, and the Court determined that Chaplake is a real party in
interest,’® Chrysler’s argument here isrejected.

It does not dispute, however, that Portman is areal party ininterest. Ingead,
Chrysler’sargument isthat the verdict in favor of Portman on its promissory estoppel claim
is against the great weight of theevidence. Thisargument is broken down into three parts:
(1) there was no proof of agency, (2) there was no definite and certain promise, and (3)
Portman did not reasonably and justifiably rely on any alleged promise.

The Court has already addressed the agency argument. The overwhelming
evidence was that Chrysler executives and personnel were making statements for Chrysler
and others, such as Molaschi, whose documents and words in evidence were acting as
Chrysler agents.

The second contention Chrysler raisesis that there is insufficient evidence of
adefinite and certain promise. The short replyto thisargumentisthat Chrysler promisedto
keep Portman as its exclusive UK concessionaire if it agreed to expand to meet specific
production increases and greater sales demands. These promises came specifically to

Portman after the increased production figures were announced and millions of dollars spent

1% nfra at 89.
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to effectuate them. The promises came in conversations or presentations by lacocca,
Richards, Levy and Novaro. Thegoalsand needsexpressed w ere entirely consistent with the
internal memoranda, business plans and other documents which Chrysler executives
generated. Inother words, what Jolliffe, Lakeman and M itchinson testified wastold to them
about the Chrysler/Lamborghini plans for expanded production/sales and expectations for
Portman were confirmed by Chrysler’s own documents.

The context of Portman’s need to expand must be kept in mind. It was
Lamborghini’ ssingle largest dealer prior to expansion and its only deal er selling right-hand
drivecars. It wasimportant to Chrysler and Portman to sell more such cars. That could only
be done in the numbers mentioned by expanding. Even though the 1990 agreement rased
the possibility of Portman no longer remaining the exclusive UK concessionaire, it
acknowledged that for several more years, itwould remain so and during that time, Portman
would be expanding. The great weight of the clear and convincing evidence showed there
was, or more accuratdy were, definite and certan promises made to Portman.

Chrysler also contends that the damage award for expenses incurred in
reasonableand justifiablereliance on these promisesisnot supported by clear and convincing
evidence. Therewasdetail edtestimony and documentary evidence about Portman’ sreliance
expenses. Thejury chose to accept portionsof that testimony and reject others asisitsright.
Chrysler’ sargument isreally no more than asking this Court to overrulethe jury’scredibility

determination. The Court cannot do that.

74



Richards and Molaschi said Portman’s facilities w ere inadequate to meet the
upcoming sales demands. Novaro said so, too. The jury chose to believe L evy said it also
and discussed alocation for an expanded central distribution center. Richardsand Molaschi
saw and approved of the expansion plans at Brooklands; a step and expense Chrysler never
disputed, certainly at the time. While the jury obviously found some of the expansion costs,
such aspersonnel, were not proven by clear and convincing evidence, it waswithin its power
to find other expenses were. The evidence supports that finding. When Novaro spoke to
Jolliffe and Lakeman, when the January 1990 agreement was signed, Portman’s future
exclusivestatus and expansion w ere clearly linked and that linkage isin the agreement itself.

The great weight of the clear and convincing evidence supports the jury’s
award of damages to Portman.

E

Chrysler’s next argument is that, as to both Chaplake and Portman, there is
insufficient evidence to support aclaim for promissory estoppel. While again appearing in
its Rule 50(b) motion, Chrysler makes the same argument in its motion for a new trial.**’

This particular argument is premised on the claimed failure of both plaintiffs
to show by clear and convincing evidence that an actual promise or definite assurance was

made to them and also that such promise(s) was (were) made by Chrysler.

971 n its post-trial motion, Chrysler refers, aswith other arguments, to specific
pages in its Rule 50(b) motion and incorporates them into its new trial motion. Thisis
troublesome because the standards for considering these two types of motions, as noted,
differ significantly.
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The earlier discussion concerning agency addressestheargument that Chrysler
made no promises. This argument is another way of saying Lamborghini, either through its
own people like Novaro or Lamborghini as a subsidiary, could not bind the parent. The
Court’ srecitation of the evidence clearly demonstrating lacocca, Richards, Levy and Smith
were Chrysler people and fully authorized to say what is attributed to them dispels the first
part of thisargument that promises were not made by Chrysler. There was, of course, much
more. The Court hasalso indicated earlier that Lamborghini, asacorporation, and those like
Novaro, Molaschi and others, bound Chrysler by its or their words, deeds, letters and
contracts. In short, there was more than ample evidence to show that whatever promises
were made w ere made by Chrysler.

In addition to these two arguments, Chrysler contends what wassaid and done
failsto meet therequisitelevel of an enforceable promise. Before meeting Richardsin 1987,
Jolliffeknew Chrysler had bought Lamborghini and greatly increased its production. When
the two met, that was put in specific enough terms of a ten-fold increase for all of
Lamborghini but also Portman. There was discussion then on the effect on Portman and
whether it coul d meet that increased demand. Portman’s future as sole UK concessionaire
was clearly linked to an ability to expand and satidy what Richards was saying. Levy
repeated these figures. lacocca repeated these plansin 1988 and specifically asked Jolliffe
if Portmanwas?withus.” Richardssaw plansfor Portman’ s Brooklandsexpansion and gave
his blessing. The Lamborghini literature reporting lacocca’s comments underscored the

expansion. Molaschi, hired to assess European dealers, including, as he wrote them, their
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ability to meet the promised expansion, visited Portman and approved of its expansion plans.
Finally, the 1990 agreement linked delivery of Bravos and Portman’s ability to expand to
meet the increased Lamborghini production to Portman’s continuation as sole UK
concessionaire.

There was more than enough evidence to meet plaintiffs’ burden of proof by
clear and convincing evidence that a promise had been madetothem: apromiseand definite
enough assurance to sustain the jury’s verdict as to this element of promissory estoppel.

F

The Court discussed earlier'® Chrysler’ contention that Portman had not shown
by clear and convincing evidence that the damages awarded it were reasonable and
justifiable. When now lumping both Portman and Chaplake together in this motion, it
renews the same arguments as to Portman. No repetition of the Court’s rejection of that
contentionisneeded. Chrysler also disputestheinclusion of £110,000 in Portman’s damage
award. Again, thisisnothing morethan an effort to have the Court overturn ajury credibility
determination. Both damage awards were supported by clear and convincing evidence.

Aspart of itsdisputewith thisdamage award, Chrysler claimsitwas prejudiced
by ?last minute” damage testimony from Jolliffe and Mitchinson. Despite some difficulties
Chrysler encountered earlier in this protracted litigation, the claim of surprise and prejudice

was not manifested at trial. Chrysler’s extremely competent battery of counsel more than

1%8gqypra at 76-79.
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capably handled the damage testimony whether belated or not. While prejudice is argued,
no specifics are demonstrated.

The damages awarded were amply shown on numerous documents and by
extensivetestimonyfrom Mitchinson. Therewere someinaccuraciesin some of what heand
those documents showed but the jury wasfreeto siftthrough all of those documents and his
testimony and accept what it believed and deemed reasonable. The evidence supports its
choices.

G

Additionally, Chrysler contends that Portman and Chaplake’'s claims for
promissory estoppel are barred by the statute of limitations and the staute of frauds. The
Court will not consider Chrysler’'s argument that Portman and Chaplake’'s promissory
estoppel claims are barred by the statute of frauds because this argument was not raised
duringtrial. Chrysler failed to preservethisobjection ontherecord.® It submitted proposed
jury instructionson the statute of frauds, but the instructionswere limited to adefense against
the claims of an implied breach of contract. It did not submit a similar instruction relating
to the promissory esoppe claim.

The statute of limitationson aclaim for promissory estoppel is three years.**°
The complaint in this case was filed on April 22, 1994. The jury was instructed on the

defense of statute of limitations as to the claim in thisfashion:

1Riggins v. Mauriello, Del.Supr., 603 A.2d 827 (1992).
119710 Del.C. §8106.
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STATUTE OF LIMITATIONS -
PROMISSORY ESTOPPEL

Defendant Chrysler hasraised thedefense that plaintiffs’
promissory estoppel claimisbarred becauseit wasfiled too | ate.
Under Delaware law, a promissory estoppel daim must be
brought within three years of the time of injury. If not done so,
it is barred. However, the filing of a complaint may be
postponed until the plaintiff’s rights are or could have been
discovered by the exercise of reasonable diligence. Here, the
plaintiffsfiled theircomplaint onApril 22,1994. Chrysler must
prove this defense by a preponderance of the evidence. Before
considering whether Chrysler is liable for promissory estoppel,
you must answer this question:

Do you find by a preponderance of the evidence that the
plaintiffs discovered, or could have discovered through
reasonable diligence, that they suffered an injury as a result of
their reliance on Chrysler’s alleged promissory estoppel before
April 22, 19917 If the answer is ?no,” you must then decide
whether plaintiffs have met their burden of proof on all of the
elements of their promissory estoppd claim. If the answer is
?yes,” plaintiffs may not recover on their promissory estoppel
claim and you must enter a verdict for Chrysler.***

Chrysler argues that theinjury triggering the statute of limitations occurred in

September 1990 when the Bravos specified in the January 31, 1990 agreement were not
delivered in the time indicated. But, there was enough other evidence to show that as of
September 1990, no injury had occurred or that an injury triggering the statute did not occur

until 1992, at | east, or sometime after April 1991, or that simply Chrysler failed to sustainits

burden of proof on this defense.

Portman closed its doorson March 31, 1992 after Credit Suisse called the loan

?facility.” Disgruntled Diablo purchasers did not start making demands for their cars or

return of their deposits until the latter half of 1991 and lawsuits or threatened lawsuits came

Jury Instructions (dune 21, 2001) at 26.
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in 1992. Inthe fall of 1991, Jolliffe, Lakeman, Fakhry and a Credit Suisse representative
visited the Lamborghini factory in Sant’ Agata. They obviously could see the expanded
factory. Jolliffe was provided with a prototype P140/Bravo in the fall of 1991 to take to the
UK for crash testing. In sum, the jury’s verdict rejecting Chrysler’s statute of limitations
defense was not against the great weight of the evidence.

H

Inits motion for a new trial, Chrysler next argues that the Court erred by not
instructing the jury on its waiver defense. It argues Jolliffe, Lakeman and Portman
Concessionaires signed a document waiving certain claims against Lamborghini. Portman
Concessionaires was a successor corporation to Portman Lamborghini. It was set up later
in 1992 to try to pick up the pieces when Portman Lamborghini ceased doing busness in
March 1992. It operated only about ayear.

Chrysler’sargument isfounded on its Exhibit 154 which purportsto waive or
compromise certain clams. Jolliffe and Lakeman signed it. But, no one from Lamborghini
did. And, that wastheir testimony at trial, too. Further, Portman, Lamborghini and Chaplake
were not signatories and were the recovering plaintiffs. There was, therefore, no factual

basis to warrant an instruction on the defense of waiver.

Chrysler’s next arguments relate to the Court’s instructions on nature of the

case, corporate and partnership acts and apparent authority. These instructionswere quoted
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earlier™” in the context of Chrysler’s corollary argument about agency.™®> Most of the
Court’ s opinion responding to that argument applies to this portion of Chrysler’ s argument.
The Court has re-examined its instructions and Chrysler’s arguments and finds no error in
theinstructions. Chrysler’s argument, in large part, is an ex post facto distancing from the
authority and many uncontradicted gatements of its own people, lacocca, Richards, Smith,

Levy, et al., and what they did.

Chrysler’s final argument in its motion for anew trial isthe Court’s decision
not to use its special verdict form. Asto promissory estoppel, Chrysler asked the Court to
submit the following to the jury to answer:

Promissory Estoppel

1. Did Chrysler make a promise to Portman with the

intent of inducing Portman to take any special action(s)?
Yes No

If the answer to Question No. 1 is?No” stop here. If the
answer is?Yes” describe the promise that Chrysler made to the
plaintiff and the action(s) that Chryder intended to induce
Portman to take in the space provided below, and then answer
Question No. 2.

2. Did Portman take any action in reasonable reliance
upon Chrysler’s promise(s)?
Yes No
If the answer to Question No. 2is?No” stop here. If the
answer is ?Y es” describe what specific action Portman took in
reasonable reliance upon Chrysler’'s promise in the sace
provided below, and then answer Question No. 3.

12qypra, at 68-74.
3qupra, at 64-76.
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3. Did Chrysler fulfill the promise(s) to Portman

described above in the answer to Question No. 1?
Yes No

If the answer to Question No.3is?Yes” stop here. If the
answer is ?No” answer Question No. 4 [sic]

4. Did the action described above in your answer to
Question No. 2 that Portman took in reliance upon Chrysler’'s
promise cause Portman any injury?

Yes No

If the answer to Question No. 4 is?No” stop here. If the
answer is ?Yes’ describe the Portman’s injury in the space
provided below, and then answer Question No. 5.

5. State the amount of damages in British pounds that
Portman suffered asaresult of the injury described abovein the
answer to Question No. 4 in the space provided below and then
answer Question No. 6.
pounds

6. Could the promise(s) andthe actions described above
intheanswer to Question No. 1 have been perf ormed within one
year?

Yes No
Go to Question No. 7.
7. Did Portman know, or should it reasonably have
known, before April 22, 1991 that Chrysler had broken its
promise(s) to Portman?

Yes No**

Instead of this approach, the Court, in addition to defining the elements of
burden of proof, ask ed thejury to answer the f ollowing questionsabout promissory estoppel:

9. Do you find by clear and convincing evidence that
defendant Chrysler Corporation is liable to plaintiff Portman
Lamborghini Ltd. under its claim of promissory estoppel ?

Yes Go to Question No. 10
No Go to Question No. 12

14Docket No. 238.
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10. Doyou find by a preponderance of the evidence that
Portman Lamborghini’s promissory estoppel claim is time
barred?

Yes Go to Question No. 12
No Go to Question No. 11

11. What amount of damages do you award plaintiff

Portman Lamborghini Ltd. for itspromissory esoppée claim?

£ Go to Question No. 12

* % *

24. Do you find by clear and convincing evidence that
defendant Chrysler Corporation is liable to plaintiff Chaplake
Holdings Ltd. under its claim of promissory estoppel?

Yes Go to Question No. 25
No Stop and summon the bailiff

25. Do you find by a preponderance of the evidence that
Chaplake Holdings Ltd.’s promissory esoppd claim is time
barred?

Yes Stop and summon the bailiff
No Go to Question No. 26

26. What amount of damages do you award plaintiff
Chaplake HoldingsLtd. for its promissory estoppel caim?

£ Summon the bailiff'*®

The Court’ sformat complieswith Superior Court Civil Rule 49 and comports
with the years-ong practice of this Court. Theformat used al so supportswith the suggested
special verdict forms in the Pattern Jury Instructions, Section 28. Further, Chrysler’s
proposed form in this case is more of ameansto be able to make post-trial mischief than be
elucidated.

In conclusion, the Court finds that the arguments which Chrysler raises do not

warrant anew trial.

5Jury Instructions (June 21, 2001) at 39, 42.
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[l
Chrysler’s Motion for Judgment as a Matter of Law
A
Asthepreceding section alerted, Chrysler hasrenewed itsmotion for judgment
as amatter of law. Also, as noted earlier, many of its arguments in support of this motion
are mirror images of arguments raised in support of its separate motion for anew trial.
While also mentioned earlier, it isimportant to briefly restate the tests to be
applied when considering a motion under Rule 50(b). The Court does not weigh the

116

evidence.'™® It viewsevidencein alight favorableto the non-moving party.**’ A Rule 50(b)

motion should be granted only if the jury could reach but one conclusion, onein favor of the
moving party.'*®

While largely repetitive of earlier arguments, those Chrysler offers on this
motion are: (1) Chaplakeisnot a real party ininterest; (2) Chaplake’s promissory estoppel
claim is legally insufficient; (3) Portman’s promissory daim is insufficient because (a)
Chrysler did not make a definite and certain promise, (b) Portman did not justifiably or

reasonably rely on any promise by Chrysler, and (c) enforcement of the promise was

unwarranted; (4) plaintiffs’ proof is legally insufficient; (5) plaintiffs’ claims are barred by

®McCloskey v. McKelvey, Del.Supr., 174 A.2d 691, 693 (1961).
"Rumble v. Lingo, Del.Super., 147 A.2d 511, 513 (1958).
80’ Hara v. Petrillo Bros., Del.Supr., 216 A.2d 672, 674 (1966).
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the statute of frauds; (6) plaintiffs’ claims are barred by the statute of limitations; and (7)
plaintiffsfailed to prove damages by clear and convincing evidence.

The Court has addressed most of these arguments. For instance, the Court
discussed, but deferred until now, the argument that Chaplake was not a real party in
interest.*® This argument is primarily congructed from tegimony from Mitchinson about
the money being Jolliffe’s. But, the loan was from Chaplake. Perhaps, plaintiffs fell into
Chrysler’strap laid inits opening accusng Jolliffe and L akeman of lining their pocketswith
other’ s money and living high. Jolliffewas not the wealthy man L akeman was and counsel
may have overplayed the rebuttal to Chrysler’s pejorative accusation by getting Mitchinson
to say the money wasreally Jolliffe’s. In any event, there was evidence Chaplake loaned the
money to Portman and the jury chose to accept that.

Every action should be prosecuted in the name of the real party in interest.**
A real partyin interes is one who has the right sought to be enforced.*** In order for aparty
to beareal party ininterest, that party must all ege facts sufficient to ?show that he personally
has suffered some actual or threatened injury as a result of the putativelyillegal conduct of

the def endant.” 122

Supra, at 77.
120GSuperior Court Civil Rule 17(a).
2ICammile v. Sanderson, Del.Super., 101 A.2d 316 (1953).

122yalley Forge Christian College v. Americans United for Separation of
Church and State, Inc., 454 U.S. 464, 472, 102 S.Ct. 752, 758, 70 L.Ed. 700, 709 (1982).
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Claims based on injuries to the corporation are derivative in nature and any
damages suffered are owed to the corporation.'”® To the extent that the claims of
shareholders, creditors, or guarantors are derivative, those claims belong to the corporation,
but not to any of them because none of them isthe real party in interest under Rule 17(a).***

Jolliffeand L akeman werethe sol esharehol ders of Chaplakesinceitsinception
in 1987. 1n 1991, Jolliffe sold sixty percent of hisshare to Fakhry for £500,000. Mitchinson
testified that thiswas Jolliffe’smoney, but £462, 686.47 was reinvested in Chaplake then
loaned to Portman.'*

Jolliffehad a choice to make when he sold his shares. He could have kept the
money, or he could have reinvested it. He choseto reinvest it in Chaplake . Once thiswas
done, the money was Chaplake’'s. It decided to invest that money in Portman. This
investment, howev er, would not have occurred unless Jolliffe was promised, as he testified,
that Portman would continue to hold its exclusive concessionaire agreement in the UK. If
this promise was not madeto Jolliffe, he would presumably not have reinvested hisfundsin
Chaplake. Although Jolliffe may have lost money, this loss was Chaplake’s when it

reinvested his money. Therefore, Chaplake was the real party in interest.'*

123K ramer v. Wester n Pacific Indus., Inc., Del.Supr.,546 A.2d 348, 351 (1988).

124 abovitz v. Washington Times Corp., D.C.Cir., 172 F.3d 897, 903 (1999)
(applying Delaware law).

125G0e Plaintiffs Exhibit No. 172.

126Chrysler, through this real party in interest motion, has now reversed its
previous position. Earlier in this trial Chrysler maintained that L akeman, as a shareholder
(continued...)
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Except as discussed in Subsection B, all other arguments, made in this Rule
50(b) motion were addressed, to a degree, in Section Il of this opinion. The earlier
discussion explains why the same arguments in Chrysler’s Rule 50(b) motion must also be
rejected. Since the Court does notweigh the evidence, Chrysler’s bar is higher. And, since
the evidence does not militatein favor of just oneverdict infavor of Chrysler, that higher bar
also compels rejection of thismotion.
B
There remains one other Chrysler argument, however, that the Court has not
yet addressed. Itclaimsthe Court should haveinstructed the jury on one additional element
of promissory estoppel which plaintiffs had to prove by clear and convincing evidence. The
Court instructed the jury that the elements of promissory estoppel are:
1. Chrysler made a promise to plaintiffs;
2. Chrysler intended or reasonably expected the promise
to induce plaintiff to act or refrain from acting;
3. Plaintiffs relied upon the promise in acting or
refraining from acting; and

4. Plaintiffs were injured by acting or refraining from
acting in reliance upon Chrysler’s promises.*’

125(_..continued)
of Streamtrade, Ltd., could not maintain his suit against Chrysler asa shareholder, but that
Streamtrade must bring the suit. Now, it contends that Chaplake cannot maintain a suit, but
that Jolliffe must bring the action. Once Jolliffe reinvested his money, it wasin the control
of Chaplake. Chaplake suffered the loss, s, essentidly all the shareholders of Chaplake
suffered the lost, not only Jolliffe. Chaplakeisthereal party in interest.

27 Jury Instructions (June 21, 2001) at 25.
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For these four elements, Chrysler contends the Court should have also
instructed the jury that the promise is binding because injustice can only be avoided by its
enforcement.

First, this proffered additional dement is not part of an action at law for
promissory estoppel.’® Second, in a dispute not involving an employment situation, the
element of preventing injustice is not onethat need beproven. Asthe Supreme Court said
in Quimby, ?[t]he doctrine, at bottom, embodies the fundamental idea of the prevention of
injustice.”** When, how ever, more recently stating the elements of a claim for promissory
estoppel, the Supreme Court said:

At trial, [plaintiff] invoked both promissory and equitable
estoppel. To succeed on a claim for promissory estoppel,
plaintiff must prove that defendant made a promise with the
intent to induce action or forbearance, that plaintiff actually
relied on the promise and that he suffered an injury as aresult.
Equitable estoppel is based on similar principles. To make out
a claim of equitable estoppel, plaintiff must show that he was
induced to rely detrimentally on defendant’s
conduct.*[footnote:] Rabkin v. Philip A. Hunt Chem. Corp.,
Del.Ch., 480 A.2d 655, 661 (1984), rev’'d on other grounds,,
Del.Supr., 498 A.2d 1099 (1985). On appeal [plaintiff]
challenges the Court of Chancery’s holding that a necessary
element of promissory estoppel is a reasonable expectation on
the part of the promisor to induce action or non-action on the
part of the promisee. Because the Court of Chancery correctly
found that [plaintiff] failed to satisfy on of the admitted

125eg, €.9., Chrysler Corp. v. Quimby, Del.Supr.,144 A.2d 123 (1958); Haveg
Corp. v. Guyer, Del.Supr., 226 A.2d 231 (1967); Civil Pattern Instruction §19.14.

129Quimby, 144 A.2d at 133.
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elements of promissory estoppel, it is not necessary for us to
reach this question.**°

The footnote is of some import. While the Supreme Court declined in
VonFeldt to hold that a promisor’ s reasonable expectation to induce promiseeactionisor is
not a necessary element of this claim, this Court instructed the jury that it was.

In an opinion reviewingan at-will employment matter, however, the Supreme
Court did add the element that a promise is binding because i njusti ce can be avoided only by
enforcingit.”®" Thisiteration on an employment-at-will case was consistent with other such
iterationsal so, but only in employment cases.** Parenthetically, it should be noted that when
listingthe elements of a cause of action for promissory estoppel in Lord, the Supreme Court,
without discussion, inexplicably slippedinthereasonabl e ex pectation element it had declined
to consider just three years earlier in VonFeldt. What the Supreme Court said in Quimby is
not that avoiding injustice is an element to be proven but is the policy underpinning for the
cause of action for promissory estoppel.

For these reasons, the Court did not err by not including this manifes injustice
elementinitsingructions. But, thefactsof this caseare agood example of the policy behind

the cause of action.

1%0vonFeldt v. Stifel Financial Corp., Del.Supr., 714 A.2d 79, 86 (1998).
31 ord v. Souder, Del.Supr., 748 A.2d 393, 399 (2000).
1321d. at 398.
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C
In conclusion, for the reasons stated in Section |l above and those reasons
stated in this Section, Chrysler’s motion for judgment asa matter of law must be denied.
The Court now turns its attention to the remaining motions, none of which
affect the principal verdict or whether there should be a new trial.
AV
Plaintiffs' Motion for Award of Prejudgment Interest
Portman and Chrysler seek an award of prejudgment interest. Interest on this
verdict would normally be a matter of right and from the date payment was due.'** As noted
earlier," the damages being sought and the award to be made had to be in British pounds.**
The parties agreed to this. Thejury’saward wasin pounds. Accordingly, the Court initially
looks to the Delaware Uniform Foreign-Money Claims Act'* for guidance concerning
whether these plaintiffs are entitled to prejudgment interest.
The Act provides:
With respect to a foreign-money claim, recovery of
prejudgment or pre-award interest and the rate of interest to be

applied in the action or distribution proceeding, except as
provided in subsection (b) of this section, are matters of the

1¥3Moskowitz v. Mayor and Council of Wilmington, Del.Supr., 391 A.2d 209,
210 (1978).

1¥qupra, at 1.
13510 Del .C. Ch. 52.
13,
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substantive law governing the right to recovery under the

conflict-of-laws rules in this State.

137

Neither party digoutes the applicability of Delaware law to the determination of plaintiffs’

entitlement to prejudgment interest. Under Delaware law, the Court looks to the specific

language plaintiffs used in their original and amended complaints:

1.

3.

1.
2.

Original Complaint
That this Court award adequate monetary damages.
* % *
Issue such other orders as may be just.**®
First Amended Complaint
Same as original complaint.
Same as No. 3 in original complaint."*
Second Amended Complaint
Same as first amended complaint.
Same as first amended complaint.**
Third Amended Complaint
Same as earlier complaints.

Same as earlier complaints.**!

Delaware law is that to be entitled to prejudgment interest it must be

specifically requested. There aretwo waysto accomplish this: oneisto make such request

and another is by a general allegation of damages in an amount sufficient to cover the

13710 Del .C. §5209(a).

38Dock et No. 1

3%Docket No. 116.

14D ocket No. 147.

“Docket No. 193.
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principal loss plus interest.'** The prayers for relief cited above do not meet those
requirements.

After receiving Chrysler’ s opposition to its request for prejudgment interest,
plaintiffshavemovedto fileadditional briefing. Chrysler opposesthat motion. Eventhough
the Court has examined plaintiffs proposed additional brief, in effect, granting the motion,
nothing substantively changes.

Plaintiffs, in their ?additional briefing” point to the certificate of value filed
with their complaint. That certificate indicates their complaint seeks damagesin excess of
$100,000, exclusive of costs and interest. From this statement, they deduce they have met
the Collins standard.

But, plaintiffs misconstrue the role of a certificate of value. This Court
requiressuch a certificate if a plaintiff (or defendant on a counterclaim) seeksto avoid this
Court’s mandatory pretrial arbitration.*** Any complaint for damages under $100,000 must
undergo arbitration. The Court, by eliminating costs and interest, wants to prevent parties
avoiding arbitration of claims when the substantive damages sought are less than $100,000
but could beartificially inflated by including costs and interest. In short,the certificateisnot
a mechanism to request prejudgment interest.

Plaintiffsdo not stop therein their ?additional briefing.” They also arguethat

various items produced in discovery and deposition testimony meet the Collins standard.

2Collins v. Throckmorton, Del.Supr., 425 A.2d 146, 152 (1980).
“3Superior Court Civil Rule 16.1(a).
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Collinsset a higher bar than that. Further, respectfully to plaintiffs their damage demands
variedtoo widely overtheyearsto concude Chryslerwas on noticethat prejudgment interest
was included.

When opposing plaintiffs’ motion for additional briefing, Chrysler alternative
asked to submit further briefing if plaintiffs motion were granted. Even though the Court,
in so many words, granted plaintiffs’ additional briefing motion by reading the proposed
brief, the discussion above moots Chrysler’s request to supply its own additional brief.

In conclusion, while the Court views the Collins rule as unduly harsh and
unrealistic, plaintiffs motion for prejudgment interest, nevertheless, must be DENIED.
Chrysler also requestsa hearing regarding any application for or consideration of an aw ard
of prejudgment interes. That motion isnow MOOT.

\%
Both partiesmovefor recovery of litigation costs. Thisis permitted by statute:
In a court of law, whether of original jurisdiction or of

error, upon voluntary orinvoluntary discontinuance or dismissal

of the action, there shall be judgment for costs for the

defendants. Generally a party for whom final judgment in any

civil action, or on a writ of error upon a judgment is given in

such action, shall recover, against the adverse party, costs of

suit, to be awarded by the court.**

Also, the Superior Court rules permit the recovery of costs:

Costs. Except when express provision therefor is made
either in a statute or in these Rules or in the Rules of the

Supreme Court, costs shall be allowed as of course to the
prevailing party upon application to the Court within ten (10)

%410 Del.C. §5101.
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days of the entry of final judgment unless the Court otherwise
directs.'*

Costs are permissble, however, they are limited.
The statute says that the party given a final judgment

?generally” shall be awarded costs of suit. Does this mean in
every case? We think not. ?Generally” means ?for the most

part,” or ?usually.” ... Therefore, when the statute says that
costs are ?generally’ given, this means something less than
?always.” 1

The award of such costsisadiscretionary matter for the Court to determine.**’ Unnecessary
costs may be taxed against the party causing the unnecessary expense.**® Fees paid to court
reporters for the Court’ s copy of transcript depositions shall not be considered costs unless

9

introduced into evidence.'* Filing fees and service fees are permissible costs,'* while

photocopies of exhibits and other documents are impermissible* Attorney’ sfees, absent

15Superior Court Civil Rule 54(d).

“*Donovan v. Delaware Water & Air Resources Com' n., Del.Supr., 358 A.2d
717, 722 (1976) (citations omitted).

1471d. at 723.
1“8Superior Court Civil Rule 54(c).

19Superior Court Civil Rule54(f); Nygaard v. Lucchesi, Del.Super., 654 A.2d
410 (1994); Mulford v. Haas, Del.Super., C.A.No. 98C-12-296, Slights, J. (April 25, 2001)
(denying costs for a deposition transcript that was not presented as evidence at trial).

*Nygaard at 412.

*IRipsomv. Beaver, Del.Super., C.A.No. 83C-AU-128, Poppiti, J. (December
4, 1989).
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statutory authorization, are not permitted as costs.”*> There is no statute applicable to this
case enabling the recovery of attorney’s fees.

Theprevailing party, for purposes of an award of costs, isdetermined by asking
whether a verdict was returned in that party’s favor.**

A
Portman and Chaplake’s Motion for Costs of Litigation

Portman and Chaplake have applied for an award of costs pursuantto Superior
Court Civil Rule54 and 10 Del.C. 85101. They are both prevailing parties because the jury
returned a verdict in their favor.

Specifically, they seek copying costs of $18,006.25, court filing fees of $994,
servicefeesof $90, deposition fees of $9,481.91, court video equipment costs of $4,812.50,
California proceedingscostsof $23,644 .25, travel cogsto Californiaof $627.53, servicefees
pertaining to the deposition of lacocca costing $943.22 and postage costs of $2,796.85. The
total costs are $61,396.51.

Chrysler contendsthat it isaprevailing party because two of thefour plaintiffs

?lost” at trial. And, since there are alleged prevailing parties on both sides of the action, all

32Superior Court Civil Rule 54(i); Stephenson v. Capano Development, Inc.,
Del.Supr., 462 A.2d 1069 (1983); Casson v. Nationwide Ins. Co., Del.Super., 455 A.2d 361
(1982) (?In an action at law, a court may not order the payment of attorney’s fees as part of
costs to be paid by the losing party unless the payment of such fees is authorized by some
provision of statute or contract.”).

1%3Graham v. Keene Corp., Del.Supr., 616 A.2d 827, 829 (1992).
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partiesshould bear their own costs. Additionally, Chrysler asserts that most of the costs tha
Portman and Chrysler seek are non-recoverable under Delawarelaw.

The copying costs of $18,006.25 are impermissible and non-recoverable
pursuant to Delaware law."* The service fee of $90 and the filing fees of $994 are
permissible, excluding the pro hac vice admission fees. The plaintiffscould have avoided
this fee by selecting a Delaware attorney or choosing adifferent forum to bring their claims.
Therefore, the $100 pro hac vice fees are subtracted from the $994.

The plaintiffs seek to recover deposition fees costing $9,481.91. Chrysler
alleges that the depositions of Jolliffe, Lakeman and M itchinson were never introduced at
trial and, therefore, are not recoverable. The Court finds that these deposition costs are not
taxable because they were not introduced in their entirety during the plaintiffs case.™®
Chrysler does not dispute the cost of producing Richards' deposition ($1,349.15) and the
playing of the tape in Court ($1,087.50). T he other deposition fees are not recoverable
because they are either duplicative or editing costs, for which Delaware law does not permit
recovery.'® And, the deposition of Timothy Adamsis not recoverable because it produced
no materially relevant evidence. Therefore, the plaintiffs are awarded $2,436.65 in

deposition costs. The video equipment costs of $4,812.50 also are not recoverable. The

*Radka v. Irman, [sic], Del.Super., No. 97C-03-191, Alford, J. (September
19, 2001).

*5Superior Court Civil Rule 54(g).

**Buck v. Anderson, Del.Super., C.A.No. 93C-05-113, Del Pesco, J.
(September 7, 1994); Littlev.Morgan, Del.Super.,C.A.No. 86C-AP-1, Toliver, J. (April 10,
1991).
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parties stipulated that they could split the cost of the equipment and that agreement should
control .**’

Lastly, the Californiaproceeding costs of $23,644.25, travel costs of $627.53
and service fees of lacocca for $943.22 are not recoverable. The plaintiffs sought the
deposition of lacocca, but were denied by a California Court. While Chrysler opposed the
taking of lacocca’' s depositions, for reasonsit never made know n to this Court, it still should
not be responsible for costs when it actually was the prevailing party in that action. In sum,
plaintiffs are awarded $3,410.65 in costs.

B
Chrysler’s Motion for Costs

Chrysler movesfor costsstemming f romthelitigation brought by L akeman and
Vehiclise. It contendsit isthe prevailing party and is entitled to these costs as a matter of
law.

This Court finds that although Chrysler may be the prevailing party, it is not
entitledto the costs of litigation. Chrysler would have incurred the same amount of costs if
Portman and Chaplake brought this action alone. The additional two plaintiffs did not add
additional recoverable costs to the litigation, therefore, Chrysler’'s motion for costs is

DENIED.

*’See Affidavit of Robert D. Cultice at 2 (D ocket No. 281).
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VI
Chrysler’s Motion to Stay Execution of Judgment

Finally, Chrysler moved to stay execution of the judgment pending disposition
of all of these motions. The Court did not take action on that motion for two reasons. One,
the Court was not made aware of any effort by plaintiffs to execute on their judgment and,
two, it is not the practice of thisjurisdiction for execution to be undertaken when post-trial
motions are pending. That practice, of course, would have been set aside if the Court were
informed of an effort a execution wasinitiated. The motion is now MOOT.

CONCLUSION

For the reasons stated herein: (1) Chaplake Holdings Ltd., Portman
Lamborghini, Ltd.,and David T. Lakeman’s motion for anew trial on their claimsfor fraud
and negligent misrepresentation isDENIED; (2) Portman Lamborghini, Ltd.”s motion for
additur on its promissory estoppel damagesis DENIED; (3) Chrysler Corporation’ smotion
for anew trial on Chaplake Holdings, Ltd. and Portman Lamborghini, Ltd."s promissory
estoppel claimsisDENIED; (4) Chrysler Corporation’s renewed motion for judgment as a
matter of law is DENIED; (5) Chaplake Holdings, Ltd., and Portman Lamborghini, Ltd.’s
motion for prejudgment interest is DENIED; (6) Chaplake Holdings Ltd. and Portman
Lamborghini, Ltd.”s motion for additional briefing on prejudgment interestisDENI ED; (7)
Chrysler Corporation’s motion requesting a hearing regarding any application for or
consideration of an award of prejudgment interest isMOOT; (8) Chaplake Holdings, Ltd.

and Portman Lamborghini, Ltd.”s motion for costsis GRANTED in part and DENIED in
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part; (9) Chrysler Corporation’s motion for costs is DENIED; and (10) Chrysler
Corporation’s motion for stay of execution of judgment pending disposition of motionsis
MOOT.

IT1SSO ORDERED.
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