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Intervenor Cendant Mortgage Services (“Cendant”) has filed a motion for
summary judgment in which it seeks an order setting aside a monition tax sale of
premisesat 5 Kensington Court, Dover, Delaware. The salein question washeldon
March 27, 2001 and confirmed on April 6, 2001. The motionisopposed by the City
of Dover (“the City”), which initiated the monition proceeding to collect City
property taxes, and I ntervenor L ucian Szczepanski, who purchased the property at the
sale.

Facts

OnApril 27,1997, the defendants, Jamesand Mary Hunter, obtained afirst lien
mortgage on a house and lot at 5 Kensington Court, Dover, Delaware from PHH
Mortgage Services Corp. The mortgage was in the original principal amount of
$168,266.00. Through assignments, the mortgagee came to be Cendant Mortgage
Services.

The property at 5 Kensington Court is part of The Meadows subdivision. The
record is not entirely dear as to when The Meadows subdivision was laid out, but it
is clear that it was at some point prior to 1997. When 5 Kensington Court was laid
out asaseparatelot, Kent County (“the County”) assigned the property thefollowing
tax parcel number: #ED-05-067.05-02-35.00/000 (underline added).

The City typically gives a property the same number on its tax records as the
number assigned by the County. Inthe 1990's, however, if for some reasontherewas
delay on the County’ s partin giving anew lot atax parcel number, the City, at least

on some occasions, gave the lot a number without waiting to see what number was
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given by the County. Because of this practice, there were some propertiesin the City
(the number is not specified in the record) which had different County and City tax
numbers. This happened to 5 Kensington Court. Its City tax parcel number was
#ED-05-067.05-02-36.00/000. In other words, on the County’ srecords, theproperty
was number 35, and on the City’s records, it wasnumber 36.

Until 1999, payment of the annual property taxes on 5 Kensington Court was
made by sending the payment to the City Tax Assessor’ s Office. After the Hunters
obtained their mortgagein 1997, the payments were made by themortgage company
through escrow. The practice of the employees in the Assessor’s Office was to post
tax paymentstothe property based upon the property owner’ s name and the property
addressor location. Accordingly, when the employeesreceived the tax payment on
5 Kensington Court, they properly posted the payment to that |ot.

Commencing with the tax year 1999, Cendant began using a commercial tax
service, First American. First American sent the City arequest for tax billing dataon
al of the properties for which its customers held taxes, including Cendant. It then
made arrangements to transmit thetaxes to the City in bulk. Apparently thiswas all
done by computer. This systemrelied upon thetax parcel number, not the property
owner or address, for property identification. Inaddition, when thissystem was used,
employeesinthe Assessor’ s Officewere no longer involved in the manual posting of
payments as they had been before.

First American was aware of the fact that the City used a different tax parcel

number for the property at 5 Kensington Court thanthe County. Nonethel ess, when
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the taxes which Cendant held for 5 Kensington Court were transmitted to the City,
they were designated for tax parcel number 35 and, accordingly, applied to 7
Kensington Court. This happened agan in 2000. As a result, the City’s records
reflected that thetaxeson 5 Kensington Court, tax parcel number 36, were unpad for
1999 and 2000.!

In November 2000, Cendant commenced mortgage foreclosure proceedings
against 5 Kensington Court because the Hunters' defaulted on the mortgage.

In approximately early 2001 the City revised itsrecordsto make the tax parcel
numbers the same as the County’s for all properties. As a result, the tax parcel
number for 5 Kensington Court was changed from 36 to 35. For the years 1999 and
2000, however, the City’s records continued to reflect the taxes for 5 Kensington
Court as unpaid.

On January 16, 2001, the City commenced a monition tax sale proceeding
against 5 Kensington Court for unpaid taxesfor theyears 1999 and 2000. The papers
commencing the monition proceeding identified theproperty astax parcel number 35.
They showed the amount owed as $1,968.79. An execution writ was issued on
February 13, 2001 whichidentified the property astax parcel number 36. A Sheriff’s
tax sale was scheduled for March 27, 2001. A noticeof the Sheriff’s sale shows the

tax parcel number wasiinitiall y shown on the notice as 36 but was changed by hand

! Whether or not the City’ srecords reflected that the 1999 and 2000 taxes on 7 K ensington
Court had been paid twice, once from the money sent by Cendant and also by payment by the true
owner, does not appear in the record.
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to 35.

On March 13, 2001, theCity sent Cendant duenotice of the salein compliance
with Superior Court Civil Rule 69(g). The notice was sent both to Cendant and the
attorney representing it in the then still pending mortgage foreclosure proceeding.
What happened after that leading up to and following thetax saleisdisputed, but for
purposes of this motion | must view the facts in the light most favorable to the
nonmoving parties. Theyarethat by March 23 aparalegal intheatorney’ sofficeand
Kelly Newman, a Cendant employee in its mortgage foreclosure office, were aware
of thesale. At about8:30 a.m. onthe 27", the paralegal a the attorney’s office spoke
with Yvette Sanchez, another Cendant employee in its mortgage foreclosure
department, who confirmed that Cendant was awareof thetax salewhich at that point
was scheduled to take place in an hour and a half, at 10:00 am. A Cendant note
documentingthe phone call indicatesthat Y vette informed the paralegal that “we are
aware of same and we are handling the situation.” The record does not indicate that
anything else occurred between then and 10:00 am., and at that time the sale was
conducted. The purchaser was Mr. Szczepanski for abid price of $2,450.00.

Another Cendant noteindicatesthat a& some point on the27" after the sale had
occurred, Lynda, of Cendant’s tax department, called the Cendant foreclosure
department, and advised that “the property went to tax sale this morning, she is
working on redeeming the sale since she has proof all of the taxes are pd. current.”
Acceptingthefactsinthelight most favorabl eto the nonmoving parties, | do not take

thereferenceto taxesbeing paid current asbeing factually correct, becausethe City’s
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position isthat Cendant paid the taxes on 7 Kensington Court in 1999 and 2000, not
5 Kensington Court, but as showing that the Cendant tax department was aware that
the property had been sold shortly after the saletook place andthat it thought that the
taxes had been paid.

Shortly after the sale, either on the 27" or shortly thereafter, Linda Meyers,
another representative from Cendant, spoketo the City Tax Assessor’ sofficeand also
to counsel for the city. Counsel for the city explained the procedure for redeeming
the sale, including that redemption must occur within 60 days of the sale and must
include payment of apremium of 15% of the purchase priceto the successful bidder.

A Cendant note dated April 5, 2001, includes the notation, “still need to
redeem.”

On April 6, 2001, no petition to set aside the sale having been filed, the sale
was confirmed as a matter of course pursuant to Superior Court Civil Rule 69(d).

Asaresult of discussions between Cendant and the Assessor’ s Officeafter the
sale, the Assessor' s Office went back and credited the amounts which Cendant had
paid in 1999 and 2000 to 5 Kensington Court. As a further result of those
discussions, the Assessor’ s Office determined that the taxes which Cendant did pay
in 1999 and 2000, the onesthat were originally credited to 7 Kensington Court, were
$159.72 less than the taxes owed on 5 Kengngton Court for those years. Thisis
because the taxes on 7 Kensington Court were a little less than the taxes on 5
Kensington Court. On April 19, 2001, Cendant paid and the City accepted this sum

of $159.72. However, Cendant did not accomplish a redemption because it did not
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satisfy the requirements of aredemption. The party seeking to redeem must tender
to the successful bidder the amount of his purchase price plus 15%, which was not
done.

On June 21, 2001, Cendant took default judgment against the Hunters' in its
mortgage foreclosure action. The amount owed & that time was $218,514.62.

In July 2001, Cendant paid the 2001 taxes on 5 Kensington Court, now
reflected on the City’ s records as parcel no. 35.

On July 27, 2001, the Sheriff executed a deed conveying the property to Mr.
Szczepanski, which was recorded on August 3, 2001.

While performing a bring-down lien search on the property in October 2001,
Cendant discovered thedeed to Mr. Szczepanski. 1n January 2002, it filedthemotion
to intervene in this proceeding.

No direct evidence on the current value of the property has been placed in the
record. Itisreasonableto infer, however, that it is worth more than $160,000.00.

Standard of Review

Summary judgment should be rendered if the record shows that there is no
genuineissue asto any material fact and the moving party is entitled to judgment as
a matter of law.? The facts must be viewed in the light most favorable to the

nonmoving party.® Summary judgment may not begranted if therecord indicatesthat

2 Superior Court Civil Rule 56(c).

® Guy v. Judidal Nominating Comm'n, 659 A.2d 777, 780 (Del. Super. 1995) Figgs V.
Bellevue Holding Co., 652 A.2d 1084, 1087 (Del. Super. 1994).

7
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amaterial fact isin dispute, or if it seems desirable to inquire more thoroughly into
thefactsin order to darify the application of thelaw tothe circumstances.* However,
when the facts permit a reasonable person to draw but one inference, the question
becomes one for decision as a matter of law.®

Under Superior Court Civil Rule60(b)(1) afinal judgment may be set asidefor
"mistake, inadvertence, surprise, or excusable neglect." Carel essnessand negligence
are not necessarily "excusable neglect."® A mere showing of negligence or
carel essnesswithout avalid reason may be deemed insuffident.” All the surrounding
circumstances may be considered in determining the issue.? Excusable neglect has
been described asthat neglect which might have been the act of areasonably prudent
person under the circumstances.” However, negligence may be so gross asto amount
to sheer indifference, and to open and vecate a judgment upon such excuse would

cease to give meaning to the words "excusable neglect."*°

* Ebersole v. Lowengrub, 180 A.2d 467, 470 (Del. 1962).
> Wooten v. Kiger, 226 A.2d 238 (Del. 1967).

® See Cohen v. Brandywine Raceway Ass n, 238 A.2d 320, 325, (Del. Super. Ct. 1968)
(citing Prell v. Amado, 2 Ariz. App. 35, 406 P.2d 237, 238 (Ariz. Ct. App. 1965)).

" Seeid.
8 1d.

® Seeid. (Citing TradesmensNatl’| Bank and Trust Co. V. Cummings, 38 N.J. Super. 1, 118
A.2d 80 (N.J. Super. Ct. App. Div. 1955)).

19 See Vechery v. McCabe, 48 Del. 195, 9 Terry 195, 100 A.2d 460 (Del. Super. Ct. 1953).
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Under Rule 60(b)(6) a final order may be set aside for “any other reason
justifying relief from the operation of the judgment.” Relief under Rule 60(b)(6) is
an extraordinary remedy which requires a showing of “extraordinary
circumstances.”'* In considering whether “extraordinary circumstances’ exist, the
Court should bear in mind that Rule 6(b)(6) “ vests power in courts adequatetoenable
them to vacate judgments whenever such action is appropriae to accomplish
justice.” 2

Contentions of the Parties

Cendant contends that the sale should be set aside under Rules 60(b)(1) and
(6) because the price which Mr. Szczepanski paid at the sale was grossly inadequae
when compared to the value of the property, the sale was inadvertently and
improperly scheduled due to the City’s failure to properly apply the taxes paid by
Cendanttothecorrect property, and the City wasequitably estoppedfrom proceeding
with the sal e because Cendant relied upon the City’ s past practices in making the tax
payments. Cendant further contendsthat the sale should be set aside becausethe City
failed to comply with the statutory requirements for a monition sale, in that the
monition papers failed to correctly state the amount of taxes owed and the papers

werein conflict and defective ontheir face. Cendant further contendsthat the City’s

1 Dixon v. Delaware Olds, Inc., 405 A.2d 117 (Del. 1979; Jewell v. Division of Social
Services, 401 A.2d 88 (Del. 1979).

12 Jewell at 90, quoting Klapprot v. United Sates, 335 U.S. 601, 69 S. Ct. 384, 93 L. Ed.
266, modified, 336 U.S. 942, 69 S. Ct. 398, 95 L. Ed. 1099 (1949).

9
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procedures violated its right to procedural and substantive due process.

Thecontentionsof the City and Mr. Szczepanski, taken together, inopposition
to Cendant’s mation, are that Cendant waived any objection to the sale by not
objecting to its confirmation prior to the confirmation date, that a confirmed sale
cannot beinquiredinto oritsvalidity challenged, that Cendant hasfailed to establish
any ground for relief under Rule 60(b), that Cendant’s motion is untimely, that
Cendant failed to act asareasonably prudent person, that setting aside the salewould
causeirreparableinjury to Mr. Szczepanski, that Cendant’ s motion should be denied
because of the strong public interest in the stability of confirmed tax sales, that the
statutory requirementsfor tax sales were complied with, that there isno mistake or
other cause for setting aside the sale, that the City was not equitably estopped from
conducting the sale, and that there has been no violation of any right of due process.

Discussion

In support of itspositionthat aconfirmed Sheriff’ ssdecannot beinquired into
or itsvalidity challenged, the City relies upon Deibler v. Atlantic Properties Group,
Inc.,*® Swiggett v. Kollock,* and thefollowing provision from 2Woolley on Delaware
Practice 8 1107 (1906):

Confirmation. When land is sold under a vend. exp. or
other appropriate execution process and there are no
objections made to the sale the sale is confirmed at the

12 652 A.2d 553 (Del. 1995).
143 Houst. 326 (1866).

10
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return term of the writ, as a matter of course, without any
act or decree of the court; and a sale so confirmed isfinal
in its character and effect, and cannot afterwards be
inquired into, nor can its validity be controverted
collaterally. By the rules of the court, applications to set
aside sheriffs’ sales must be made on or before the first
Thursday of the term to which the writs are retumed, and
all salesnot objectedto on or beforethefirst Thursday, are
on the first Friday, confirmed as a matter of course.
(footnotes omitted)

Since the sale was duly confirmed without objection on April 6, 2001, the City

contends, the saleisfinal.

In Deibler the Delaware Supreme Court observed that Judge Woolley's
statement regarding the effect of confirmation continues to be good law.™ It has
long been recognized that objections to a Sheriff’s sale are waived if not asserted
prior to confirmation.’® Thereisastrong public interest in the finality of a
confirmed Sheriff’s sale. However, the rule that a confirmed sale may not be
inquired into is not absolute. Asthe Supreme Court also observed in Deibler
objections to confirmation of asaleare waived if not filed before the confirmation
date, “unlessthe court finds lack of notice or other basisto relieve the party of the

consequences of unexcused delay.” '

> Thetiming of confirmation has been modified because of the abolition of terms of court.
16 Swiggett v. Kollock, 3 Houst. 326, 332 (1866)
7 553 A.2d at 556.

11
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The Supreme Court hasrecognized that the Superior Court hasbroad, equitable
power to control judicia sales to protect parties from injustice.’® It has also
recognized that relief from a confirmed Sheriff’ s sale may be available under Rule
60(b).”® Rule 60(b) containsno exclusion for confirmed tax sales. | have no doubt
that the Court’ spower to control judicial sdesincludesthepower to grant relief after
confirmation, where necessary to avoid injustice, because of mistake or other just
cause.

In this case, the City’ s practice, back in the 1990's, of generally following the
County’s tax parcel numbering system but assigning different numbers to some
properties, created a formula for confusion which made what occurred here
foreseeable. There may have been a legitimate administrative need to assign a
number to a parcel without waiting until the County had done so where there was
some delay on the County’spart. But if the City had conformed its number to the
County’ s number oncetheCounty did assign anumber, wha occurred herewoul d not
have happened. Sincethe City did perform the task of matching itstax numberswith
the County’ sin 2001, atax sale under circumstances|ikethose here should not recur.

It is excusablethat an employeein amortgage tax department would not catch
the fact that the County and City tax parcel numbers had a one digit difference

between them. And although First American wasawarethat 5 Kensington Court had

8 Burgev. Fidelity Bond and Mortgage Company, 648 A.2d 414 (Del. 1994)
9 Robinsv. Garvine, 136 A.2d 549 (Del. 1957).
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different County and City tax numbers, it is understandable that an error could occur
given the high volume of properties which it was servicing. The City argues that
Cendant was given tax data on parcel 35, 7 Kensington Court, in 1999 and 2000
because that is what was asked for by Cendant through its agent, Hrst American.
That position is understandable. However, Cendant reasonably thought that it paid
the taxes on 5 Kensington Court in those years.

Cendant’s failure to file aformal objection to the sale with this Court before
confirmationoccurred can be explained, & least in part, by the fact that Cendant was
made aware of the redemption procedure by which it could reverse the sale.

Whenthefactsareviewed inthelight most favorableto the nonmoving parties,
asthey must befor purposesof deciding this motion, however, thereisneglect onthe
part of Cendant. Itisobviousthat it should have followed up more diligently to take
al the steps necessary to redeem the property on behalf of its mortgagors, the
Hunter’s, and to verify that the redemption was effective.

Payment of the additional sum of $159.72 in April 2001, however, evidences
that Cendant was attempting to correct the problem. Perhaps most interestingly, in
July 2001 Cendant paid the 2001 taxes on the property, as though there were no
problem. Thisfact only makes sense if Cendant thought, albeit mistakenly, that the
problem created by the mix-up over the 1999 and 2000 taxes and the tax sale had
been cured.

Although Mr. Szczepanski argues that setting aside the sale would cause him

irreparable harm, no injury has been set forth which the Court considers to be

13
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irreparable.

The status quo leaves Cendant divested of its security. Thereis no evidence
that the debt is collectible from other assets of the Hunter's. The City received from
Cendant amounts of money equivalent to the full amount of the taxes on 5
Kensington Court for 1999 and 2000 (and 2001). Mr. Szczepanski, who is
compl etely blamel essin thiscase, has, nonethel essreceived awindfall at theexpense
of Cendant.

After considering the contentions of all parties and all of the facts and
circumstances, | conclude that Cendant’s conduct, taken as a whole, constitutes
excusableneglect sufficient to set aside the saleunder Rule 60(b)(1). | also conclude
that thefacts constitute “extraordinary circumstances” for setting asidethe saleunder
Rule 60(b)(6). Accordingly, the sale will be set aside.

Rule 60(b) provides that the grant of a motion under Rule 60 may be subject
to such conditions as the Court deemsjust. In this case, Cendant will be required to
makeMr. Szczepanski completely whole. Thiswill include payment of his purchase
price for the lot plusthe 15% of purchase price which he would have received if the
property had been properly redeemed, and all expenses, attorney’s fees, and such
other elements of damages as he may reasonably submit, and interest.

Mr. Szczepanski should serve and file a statement of all damages claimed by
him within 60 days. The Court will then decide whether a hearing on the damages
clamed i s necessary.

Cendant’s motion for summary judgment is granted, subject to the terms just

14
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stated. IT IS SO ORDERED.

/s/lJames T. Vaughn, Jr.

Resident Judge

JTVJr/dmh

oc. Prothonotary

xc:  Order Distribution
File
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