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This Memorandum Opinion addresses a motion by Resgd Charlie Chase to
enforce a settlement agreement he allegedly entetedwith Petitioner, Daniel M.
Schwartz. The question in this fact-sensitive ernhts whether settlement negotiations
between Bradford J. Sandler, then-counsel for Ghase Adam L. Balick, counsel for
Schwartz at all times relevant to this motion, hegbin a binding settlement agreement.
The burden of showing that a binding contract arigsen Chase, the party seeking to
enforce that contract. In answering this questiarl]y largely on email correspondence
between Balick and Sandler leading up to the atlegmtract as well as testimony given
by several witnesses at an evidentiary hearing dreldecember 21, 2009.

Based on my review of the evidence, briefs, andraent, | deny Chase’s motion.
The oral and written communications between Baheki Sandler show that Sandler
reasonably understood that Balick had authoritgrigage in the settlement negotiations
with Sandler and that many, if not most, of the emniat terms of the putative settlement
were memorialized in the Settlement Agreement amgleAment for Redemption of
Membership Interest (the “Settlement Agreement’Agreement”), which Chase signed.
Nevertheless, at least two conditions precederiheoformation of a binding contract
remained unfulfilled as of May 11, 2009, the datease claims the Agreement became
binding, namely, (1) Schwartz's express confirmatiof the representations and
warranties in the Agreement and (2) Schwartz’s atigre. Additionally, although
Schwartz, through counsel, arguably confirmed tbheueacy of the representations and
warranties on May 13, 2009, he did not sign thee&grent on that date (or any time

thereafter) and sought confirmation regarding aertarms in the Agreement to which



Chase failed to respond. Thus, Chase did notfgdiis burden of showing that the
parties agreed to all material terms and intendedoé bound by the Settlement
Agreement, and | deny his motion to enforce thateggent.

l. BACKGROUND

Schwartz and Chase each possess a 50% membeirtehngsinn Conquest Flight,
LLC (the “Company”), which was formed in 2004 torpliase and operate a 1977 Cessna
441 Conquest Il Twin turboprop airplane (the “Tysbmp”).! The Company pledged the
Turboprop as collateral on a commercial loan usegurchase it. The balance of the
loan currently exceeds the value of the Turboprofdditionally, “[t]he [Turboprop] is
in the possession of [Chase],” and “[tlhe [Compahybank accounts are in the
possession of [Schwartz].”

On January 9, 2009, Schwartz filed a complaint isgeldissolution of the
Company, to which Chase responded on March 5, 2@#lick and Lane Fisher, who
represented Chase before Sandler entered the lbegan negotiations regarding a
possible settlement. Those negotiations ceaseudg\ver, in approximately March 2009

when Schwartz told Balick to stop settlement talBs/ that time, Schwartz had come to

! PX 1; Tr. 96 (Schwartz). Where the identity oé tithess whose trial testimony
Is cited is not clear from the text, it is indicdtgarenthetically, as done here.

2 Tr. 88-89 (Balick), 113, 121 (Schwartz).
3 Tr. 71 (Balick).



seriously distrust Chase and called off negotiatibecause he felt they were unlikely to
“result in a final disposition of th[e] disputé.”

After Sandler replaced Fisher as Chase’s counsel,séught and received
authorization from Chase to revive settlement disions Sandler then called Balick
sometime in early April 2009 and suggested thay teexamine the most recent version
of the Settlement AgreemehtBalick expressed doubt that Schwartz could bevicaed
to settle, but on or about April 16 he agreed topes negotiations after seeking and

receiving authorization from Schwartz’s in-houseitsel, Mary Gallagher. Over the

4 DX A at 4-5; Tr. 13-14 (Sandler). During the iaitnegotiations between Balick
and Fisher, Schwartz began to view Chase as a olatopwho scuttled potential
agreements late in the process by injecting nemdend conditions. PX 5; Tr.
48 (Sandler), 68, 81, 83 (Balick) (“[T]here was al® another thing coming from
[Chase] in these settlement discussions . . . tweryear and a half that | was
involved in this case, [Chase] always had one thivag scuttled our negotiations.
It was just a pattern that developed over a yedraamalf.”), 112-13 (Schwartz).

> DX A at 4; Tr. 59 (Chase).

Tr. 13-14 (Sandler). After reviewing the versiginthe Agreement Balick emailed
to him, Sandler indicated that Chase “would likecdose on the transaction
contemplated by” that version of the Agreement. DAt 4.

! DX A at 4; Tr. 65, 68-69 (Balick). Gallagher sedvas counsel to Surgical
Monitoring Associates, a company controlled by Satw  Tr. 176-77
(Gallagher). Balick testified that he “was autlked [to engage in Settlement
negotiations] or at least that was my impressibmouldn’t ever communicate a
settlement offer, and | would never communicateeptance of a settlement
without having expressed [sic] authority from someaepresenting my client.”
Tr. 69. When asked what authority he had givenicRaio pursue settlement
discussions with Chase’s counsel, however, Schwasponded, “[a]bsolutely
none.” Tr. 99 (Schwartz).

As discussedhfra Part II.A, | find that, because Schwartz effedijveelegated all
duties involving settlement to his daughter (Maiddaffettone), Gallagher, and



next three weeks, Balick and Sandler negotiatedténes of a possible settlement
through a series of phone calls and enfaifss these emails form an important part of the
factual predicate for my decision, | quote the mgsttinent language from that

correspondence below:

Balick: | have reviewed your modified agreement with Bchwartz’
in-house counsel. She has asked me to wait taisiswith
Dr. Schwartz until we are sure Mr. Chase is willitogsign
the document. But we have no reason to believé tha
Dr. Schwartz will object to your suggestions. @, 8:01

p.m.)?

Sandler: Mr. Chase has approved the agreement. Pleasaelénow
about your client. (04-23-09, 2:51 p.ri).

Balick: As to the Settlement Agreement, assuming no rssweis, |
will print out a couple of clean copies and havecahgnt sign
them. Any reason why | should not remove the paaus
marked “reserved”? (04-23-09, 3:00 p.nt.).

Sandler: No issues with removing the reserved paragrajd4-23-09,
3:48 p.m.)*

Balick, he created a situation where Balick reabbnbelieved he had authority to
engage in settlement negotiations and enter ifimading settlement agreement,
and Balick indicated as much to Sandler. As swdigther intentionally or not,
Schwartz effectively delegated authority to Balioldiscuss and finalize the terms
of settlement with Sandler.

The parties stipulated to the authenticity ofeaflails. Tr. 11.
° DX A at 3.

0,

' 1d. at2; PX 10.

> DXAat2; PX10.



Balick: | just heard back from my client’'s in-house calnsTheir
preference would be to have Mr. Chase sign the meat
and forward to us for signatures. Still a lot @dtdist on my
end. (04-23-09, 4:12 p.m3.

Sandler: Is Dr. Schwartz ok with the agreement? (04-23-B®7
p.m.)M

Balick: . . . | have now heard back from my client and ike
comfortable with the changes you made to the Se¢ihe
Agreement. Please remove the reserved paragrapis a
accept the remaining changes you made. Pleasesdého
signed copies to me. | will have Dr. Schwartz slysth
copies and | will return a fully executed copy twy (04-29-

09, 4:04 p.m.J?

Sandler: I will try to get the [Settlement Agreement] toytomorrow,
but it may be Friday. (04-29-09, 4:11 p.ff).

Balick: Anticipating the resolution of this matter, | laprepared a
stipulation of dismissal for your review. (05-08;04:45
p.m.)Y’

Sandler: Attached is the initial redline | sent to youmadified redline
cleaning up the document . . . and a clean version

incorporating all of the changes. If the documest
acceptable to you as is in the clean version, pléas me
know and | will forward to Mr. Chase. (05-05-09,20
a.m.)!®

13

14

15

16

17

18

Id.

DX A at 2.

Id. at 1.

Id.

Id.; see alsdDX B.
DX C.



Balick:

Sandler:

Balick:

Sandler:

Balick:

Sandler:

Your revisions are fine. | found three additibremall
revisions. . . . With those minor revisions, wee a
comfortable with the document. (05-05-09, 12:28.p*°

Mr. Chase asked me to inquire as to the amoumafey in
the company’s bank account. Would you please &know
ASAP? He is under the impression that $60k shbaldh the
bank account. (05-10-09, 10:57 a.Af{.).

This settlement is more tenuous than perhaps yay
realize. My client has absolutely no faith thauyaclient will

sign the settlement agreement. . . . | was toleljuivocally
on Friday that if we do not have a signed agreenrmehand
today that discovery is due. ... If | now galb#o my client
to ask how much money is in the checking accouwi|l Iget
an answer, but | am absolutely confident that theal}

instruct me to rescind the offer and push forwandda court-
mandated resolution. (05-11-09, 10:15 a7h.).

Attached is a copy of the agreement signed byQWase. . ..
Mr. Chase has signed the agreement. Assumingefieeand
warrants in para 6B are true and correct, pleade as
Mr. Schwartz to sign the agreement, and we can agdh
counterparts. (05-11-09, 12:03 p.fif.).

... Il want to be clear . . . that your clieahoot rely on my
comments about how the Conquest Flight bank accbast
been used. . .. Having said that is your cli¢giitcsommitted
to this agreement? (05-11-09, 12:20 p.h.).

My client certainly is committed as long as theps and
warrants are true and correct, which | assume Hrey |
respectfully ask that you ask Mr. Schwartz to confihat the

19

20

21

22

23

DX D.
DX E.
Id.

DX F; PX 12.

DX G; PX 13.



reps and warrants are true and correct, and asguhey are,
he can sign the agreement and we can scheduleglofd5-
11-09, 12:22 p.m 3!

In his last substantive email to Sandler, sent @y NI3, Balick memorialized a
telephone conversation he had with Sandler eathat day. In that call, Balick
confirmed that Schwartz was willing to make the resgntations and warranties
contained in the Agreement but apparently onlyrataick confirmed that Chase did not

interpret Section 6(b) of the Agreement in a margwrtrary to SchwartZ. Balick’s

May 13 email asked Sandler, at least implicitly, ¢onfirm the parties’ mutual

24 Id.

25 PX 16. On the subject of the representationsveardanties, Balick wrote:

As to your question whether Dr. Schwartz can stiflke the
representations and warranties contained in Se@jdme is
comfortable that he can. However, | noted thatiSed®(b)
contains a modifying phrase that gave me some concehe
Section refers to transactions that have beencteflein the
company’s books and records ‘and which were apployen
writing by Chase.” | reminded you that throughotiist
venture, and as contemplated in the Operating Agead
Dr. Schwartz regularly made certain routine exptemds that
were never approved in writing by Mr. Chase. | teanto
confirm that you and your client did not interprtis
provision as meaning that any expenditure not amgat@f in
writing by Mr. Chase would be the basis for chajieg the
accuracy of Dr. Schwartz [sic] representations.

Your response was that any routine expenses typipaid
by Schwartz without written approval by Mr. Schweaot any
expenses paid in the ordinary course of businesddmoot
give rise to a breach of this provision.



interpretation of this and other provisions in Agreement, including a provision dealing
with tax liability issues. Balick also told Sandtbat Schwartz wanted to see a copy of a
personal guarantee he allegedly had sidfie@his last concern arose after Maffettone,
Schwartz’'s daughter, asked Gallagher to have Batmhkfirm whether Schwartz was
indeed a guarantdf. Chase never responded to the substance of Bal&y 13 email
or provided Schwartz with a copy of his purportedgntee®

On June 26, 2009, Chase filed a motion to enfoneetérms of the Settlement
Agreement, which he claims became effective whensigmed that document on
May 117° | held an evidentiary hearing on the motion orc&gber 21, 2009 and later
received the parties’ post-hearing briefs. A postring argument was held on
March 17, 2010.

This Memorandum Opinion constitutes my findinggaaft and conclusions of law
on the pending motion to enforce the SettlementAgrent.

. ANALYSIS

To resolve Chase’s motion to enforce the purpo8etilement Agreement, | must

grapple with factual questions on several issuesuding whether Balick had authority

26 Id.

27 PX 14. Maffettone was appointed by Schwartz tchise“eyes and ears” in the
pending litigation and worked “hand in hand” withalfagher during the

settlement negotiations. PX 5; Tr. 172-73 (Matie#t), 182, 199 (Gallagher).
8 PX 20, Balick Aff., T 20.
2 Docket Item (“D.1.") 20.



to negotiate the Agreement, whether Chase retutnedsigned Agreement free from
conditions, whether Schwartz made full execution tbé Agreement a condition

precedent to enforcement, and whether the paiieany time, agreed to all material
terms and intended to be bound by the Agreementth®first issue, | find that Schwartz
did not overcome the presumption that Balick passg@suthority to negotiate the terms
of the Settlement Agreement on his behalf.

As to the other issues, for the reasons statedwvhélconclude that Chase failed to
meet his burden of showing that (1) the partiexeedrto all material terms, (2) all
preconditions were satisfied, and (3) the partiésnded to be bound when Chase signed
the Agreement on May 11 or at any time subsequettitat date. Thus, while Balick and
Sandler had completed negotiations on many, ifmdt, of the terms of a settlement, the
parties did not reach the point that they bothndezl to be bound by the Agreement on
May 11 or thereafter. As a result, Schwartz isbwmind by that Agreement.

“A party seeking to enforce [a] settlement agreenhas the burden of proving the
existence of [a] contract by a preponderance ofetfidence.®* “Delaware law favors

the voluntary settlement of contested suftsghd such arrangements will bind the parties

3% Heiman Aber & Goldlust v. Ingram1998 WL 442691, at *2 (Del. May 14, 1998)
(citing Knowles v. Masse\81 A. 470 (Del. Super. 1908)). But, because Ralic
believed he had authority to negotiate a settlenagat intimated as much to
Sandler, it is Schwartz, not Chase, who has thddwuof proving that Balick did
not possess that authorit$see infranote 43 and accompanying text.

31 Clark v. Ryan1992 WL 163443, at *5 (Del. Ch. June 17, 1992&jr({g Neponsit
Inv. Co. v. Abramsor05 A.2d 97 (Del. 1979)).



where they agree to all material terms and intenblet bound by that contract, “whether
or not [the contract is] made in the presence efdburt, and even in the absence of a
writing.”*>  When dealing with a motion to enforce a settlenm@greement, the Court
generally determines whether a binding settlemgrgeament arose by asking

whether a reasonable negotiator in the positionooné

asserting the existence of a contract would haweladed, in

that setting, that the agreement reached constiagesement

on all of the terms that the parties themselvearndgl as

essential and thus that that agreement concluded th
negotiations and formed a contratt.

Settlement Agreements are contracts and Delawargscexamine them under
well-established law surrounding contract intergtien>* “The primary goal in contract
interpretation is to fulfill, as nearly as possiliee reasonable shared expectations of the
parties at the time they contractéd.”Nevertheless, Delaware adheres to the objective
theory of contracts and, “[a]lthough the law generally strives to enforce agreements in

accord with their makers’ intent, [this theory] soers ‘objective acts (words, acts and

% Rohm & Haas Elec. Materials, LLC v. Honeywell Intfic, 2009 WL 1033651, at
*4 (D. Del. Apr. 16, 2009) (quotinRead v. Bake®38 F. Supp. 732, 735 (D. Del.
1977)); Transamerican S.S. Corp. v. Murpiy89 WL 12181 (Del. Ch. Feb. 14,
1989).

3 Leeds v. First Allied Conn. Cors21 A.2d 1095, 1097 (Del. Ch. 1986).

3 Clark, 1992 WL 163443, at *5 (“Viewed as a contract, famal agreement to
compromise and settle a lawsuit] is construed by fgal principals [sic]
applicable to contracts generally.’9ee alsoHeiman 1998 WL 442691, at *2;
Fox v. Paine2009 WL 147813, at *5 (Del. Ch. Jan. 22, 2009).

% Fox, 2009 WL 147813, at *5 (citin@ell Atl. Meridian Sys. v. Octel Commc'ns
Corp.,1995 WL 7079186, at *5 (Del. Ch. Nov. 28, 1995)).

10



context)’ the best evidence of that intefft."Under this theory, determining whether the
parties reached a binding contract to settle requan examination of the “objective,
overt manifestations of the parties, rather thair ubjective intent®

Chase argues that the parties entered an enfoec&sttlement Agreement on
May 11, 2009. Chase bases that contention on ll@gasions that after Balick and
Sandler had negotiated a form of Settlement Agre¢raad represented to each other
that their respective clients were agreeable toftiran, Schwartz’'s team demanded that
Chase execute the Agreement by the end of the daylay 11 and Chase executed the
Agreement and forwarded it to Balick on that dathaut condition or modification.

In response, Schwartz claims that he never ageede tbound by the Settlement
Agreement. Schwartz advances four reasons foadssrtion that a binding Agreement
never arose: first, Balick lacked the authority hond Schwartz to the Settlement
Agreement; second, Sandler's statement that Chase willing to commit to the
Agreement “as long as the reps and warrants are amd correct” constituted a

counteroffer that was never accepted by Schwarir],tSchwartz made it clear that his

% MBIA Ins. Corp. v. Royal Indem. Gel26 F.3d 204, 210 (3d Cir. 2005) (quoting
Haft v. Haft 671 A.2d 413, 417 (Del. Ch. 1997%ge alsdNBC Universal, Inc. v.
Paxson Commc’ns Cor®2005 WL 1038997, at *5 (Del. Ch. Apr. 29, 2005).

37 Del. Dept. of Educ. v. Dge2008 WL 5101623, at *1 (Del. Ch. Nov. 21, 2008)
(“The overt manifestations of agreement must bevetfrom the perspective of a
‘reasonable negotiator’ who must conclude thatatpeement contained all terms
essential to the parties and that the agreemewtunted the negotiations.”) (citing
Loppert v. WindsorTech, Inc865 A.2d 1282, 1287 (Del. Ch. 2004¥ge also
Indus. Am., Inc. v. Fulton Indus., In@85 A.2d 412, 415 (Del. 1971)geds 521
A.2d at 1097.

11



signing of the Agreement was a condition preceteieing bound and he never signed
the Agreement; and fourth, the parties never agireatl material terms or intended to be
bound by the Agreement.

| begin by addressing Schwartz’s claim that Balméked authority to engage in
settlement negotiations or bind Schwartz to thenseof the Settlement Agreement. |
then examine all the other issues Schwartz raiséd ahether or not a binding contract
between the parties arose on May 11, 2010 or tfierea

A. Did Balick Have Authority to Bind Schwartzto a
Settlement Agreement?

Although Schwartz may not have intended to graricBauthority to engage in
settlement negotiations or bind him to any contra@sulting from those negotiations,
Schwartz failed to rebut the presumption of autijothat arose when his litigation
counsel, Balick, entered settlement talks with $&mdindeed, though Schwartz denied
ever authorizing Balick to negotiate a settlem#,litigation decision-making hierarchy
Schwartz set up created a situation where Balittieeireceived or reasonably believed
he received such authority. Even if Balick assunhed authority erroneously, Schwartz
did nothing to correct that error when he learrieat Balick was negotiating a settlement
with Sandler. As such, | find that Balick did hae authority to negotiate the terms of
the Settlement Agreement with Sandler.

Attorneys or other agents appointed to engage ftlesent negotiations must

possess express, implied, or apparent authoriggtt@n behalf of their clients; otherwise

12



a contract arising from those negotiations will histd the partied® Express authority is
a form of actual authority and must be apparenmfran oral or written contract.
Implied authority, which is derived from actual laotity, “allows an agent to act ‘based
on the agent’s reasonable interpretation of thacpal’'s manifestation in light of the

principal’s objectives and other facts known to thgent.”*

Lastly, “[a]pparent
authority is that authority which, though not adiyigranted, the principal knowingly or
negligently permits an agent to exercise, or whiehholds him out as possessif}.”

“An attorney of record in a pending action who &g¢o a compromise of a case is

presumed to have lawful authority to make such amngement® “A client

% See Del. Dep't of Educ2008 WL 5101623, at *1Aiken v. Nat'| Fire Safety
Counsellors127 A.2d 473, 475 (Del. Ch. 1956).

3% Del. Dep't of Educ. 2008 WL 5101623, at *1 (citinpweck v. Nasser2008
WL 4809031, at *7 (Del. Ch. July 2, 2008)).

% |d.; see also B.A.S.S. Gp., LLC v. Coastal Supply 2809 WL 1743730, at *4
(Del. Ch. June 19, 2009) (“Actual authority is thaithority which a principal
expressly or implicitly grants to an agent.”) (gagtAlbert v. Alex Brown Mgmt.
Servs., InG.2005 WL 2130607, at *10 (Del. Ch. Aug. 26, 2005))

“ B.A.S.S. Gp.2009 WL 1743730, at *5 (quotinglex Brown 2005 WL 2130607,
at *10; Old Guard Ins. Co. v. Jimmy'’s Grille, InB60 A.2d 811 (TABLE), 2004
WL 2154286, at *3 (Del. Sept. 21, 2004)) (“To fiapparent authority, the party
seeking to show the existence of such authoritytrstiw reliance on indicia of
authority originated by the principal, and suchiamte must have been
reasonable.’” Where a ‘third party relies on therdg apparent authority in good
faith and is justified in doing so by the surrourgicircumstances, the principal is
bound to the same extent as if actual authorityehasted.”).

42 Clark, 1992 WL 163443, at *5 (quotingiken 127 A.2d at 475).

13



challenging the authority of the attorney aftetlsatient has the burden to overcome the
presumption of authority*®

From the perspective of Sandler, and that of amgarable negotiator, Balick
possessed authority to negotiate the terms of gideSient Agreemerif. As Sandler
posited, “[i]f [Balick] wasn't truly authorized andever [received] authority to continue
discussions, why did [the two parties] have disuss that lasted more than three
weeks? Defendants, however, dispute Balick’s testimomgt the considered himself
fully authorized to engage in settlement talksstéad, they rely on Schwartz’s claim that
he never gave Balick authority to entertain anyhaiscussions with Chase’s coun&el.

The disparity between the testimony of Balick amth&artz is understandable in
light of the way Schwartz organized his litigationain of command. From the outset,

Schwartz took only a limited role in the litigatidh Indeed, by the time Sandler entered

43 Nagyiski v. Smick2009 WL 5511159, at *1 (Del. Ct. Com. PIl. Dec.2909)
(citing Shields v. Keystone Cogeneration Sys., 1620 A.2d 1331, 1335 (Del.
Super. 1992))see alsoMoyer v. Moyer 602 A.2d 68, 73 (Del. 1992) (citing
Aiken,127 A.2d at 475)Annand v. Brookmeade, Ind.979 WL 4640, at *5 (Del.
Ch. Sept. 18, 1979).

4 Tr. 17, 18, 42 (Sandler) (“[Clertainly | understiathat he ran it by in-house
counsel . ... And ultimately . . . [tlhey raretagreement by [Schwartz]—at least
| presume they did because | received an emailhgathat [Schwartz] is now
comfortable with the agreement.”).

% Tr. 42 (Sandler).

% See supraote 7.

47 Tr. 101-03, 107-09 (Schwartz). At the December 2009 hearing, Schwartz
admitted, for example, that he did not know whetheror his company paid
Balick's legal fees, nor how much Balick chargedTr. 117 (Schwartz)

14



the fray and sought to revive settlement talks \&iliick, Schwartz had left the country
and effectively removed himself from the decisioaking proces§® In his absence,
Schwartz delegated control of the litigation to ké&tbne?® who, in turn, left the day-to-
day decisions to Gallagh&and Gallagher expressly allowed Balick to seekrssort
of an agreement [with Sandler] that would be befi@r all parties involved
Essentially, Schwartz delegated authority to sdtike case to Maffettone, who worked
“hand in hand” with Gallagher, who, in the end,adglted that authority to Balick. As in
the children’s game of Whisper Down the Lane, itswal too predictable that the
communications regarding Balick’s authority to negfe a settlement might become
garbled somewhere along the way. It was the respitity of Schwartz and his agents,

however, to take appropriate measure to minimiaerbk.

(“Q: [Dloes Mr. Balick bill you, Dr. Schwartz? AMo, he doesn’t. Q: He does
not? A: Yes, of course he bills. But he bills tmmpany. Yes, he does. Q: And
the company, not you? A: | really don't know. Hirtk he probably bills the
company.”).

48 PX 5; Tr. 65 (Balick), 99 (Schwartz) (“I came velgte to find out about any
settlement discussions, and they were not on mwarrad 146-48, 172-73
(Maffettone), 179, 182, 194, 199 (Gallagher).

49 Tr. 101 (Schwartz), 146-48 (Maffettone) (“[Schvzias other things. He runs a
company. He publishes papers. And he neededcuasfon those things only.
And he said, ‘I need to go do those. | need toxkitmat you can see this through
and come to me when we get to a point where themtgething acceptable.™).

>0 Tr. 179, 182-84 (Gallagher) (“I was giving infortizan back to [Maffettone], as |

saw fit to give information back to her.”).

>1 Tr. 183 (Gallagher)ssee alsoTr. 68-71, 85-87, 92-93 (Balick), 180, 183-84
(Gallagher).

15



Schwartz, Maffettone, and Gallagher may have betliethat Schwartz retained
sole power to accept the Settlement Agreement wespis multi-tier delegation of
authority®® Nevertheless, such subjective belief does notcowee the fact that even
though Schwartz may not have intended to give Raligthority to engage in settlement
talks, he effectively removed himself from thedétion decision-making process and
negligently allowed Gallagher, at least, to auth®Balick to pursue such negotiatiofis.
Having considered the relevant evidence, | find,tbgen if communication broke down
somewhere along the chain of command, Balick eiticéwally received authorization or
reasonably concluded he had authorization to watlk Gallagher to settle the case with
Sandler on Schwartz’s behalf. In that regard,ndfBalick’s testimony credible and
accept it.

Based on these findings, | hold that Schwartz lsomercome the presumption

that Balick possessed the authority to negotiatéesgent terms with Sandler.

>2 SeeTr. 107-08 (Schwartz) (“But it was made very, vetgar, ‘I'm the boss. |

own the company. I’'m the decision maker. Nobodg & the decision maker.”).

>3 Schwartz’s negligence is manifest, for examplehmfact that, despite becoming

aware that Balick was working with Sandler to mgdife terms of the Settlement
Agreement, he did not attempt to stop Balick. I38 (Schwartz) (“I probably
heard at one point that [Balick] was [engaged itilesment negotiations with
Sandler] and just laughed, as | laughed the whalg through and said, ‘You're
going in a circle.”). Schwartz’s failure to stape settlement talks after learning
of Balick’s actions severely undercuts his claimtthe never authorized such talks
and that Balick negotiated with Sandler againseRj@ess instructions.

16



B. Was Therewas a Meeting of the Mindsasto All
Material Terms?

Even though Balick possessed authority to negobat&chwartz’s behalf, three
guestions still remain as to whether Balick and dianentered a binding settlement
agreement on May 11, or thereafter. The first ietlver Chase executed and delivered
the Settlement Agreement to Schwartz free from timms$. The second is whether the
parties made full execution of the Agreement byhlqgdrties a precondition to formation
of a binding contract. And the third is whethee tpharties at any time agreed to all
material terms of the Settlement Agreement. Fer#dasons discussed below, | hold that
no binding contract arose on May 11, May 13, ordgh#ter and, therefore, Schwartz is
not bound by the terms of the Settlement Agreement.

1 Did Chase deliver the Agreement free from conditions?

As to the first question, it is a basic matter ohiract law that, to be binding, an
acceptance of an offer “must be identical with ¢ffer andunconditional”>* A contract
arises only when “it is reasonable to concluddight of all surrounding circumstances,
that all of the points that the parties themsehegmrd as essential have been expressly or

.. implicitly resolved.®® Thus, if a reply to an offer purports to accettoffer but

>4 Friel v. Jones 206 A.2d 232, 233-34 (Del. Ch. 1964ff'd, 212 A.2d 609 (Del.
1965) (emphasis added).

> 1d.; see alsORESTATEMENT (SECOND) OF CONTRACTS § 59 (1981) (“A reply to an

offer which purports to accept it but is conditibna the offeror’'s assent to terms
additional to or different from those offered ist am acceptance but is a counter-
offer.”).
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attaches conditions or qualifications that req@delitional performance by the offeror,
such a reply is not an acceptance but is, insteadunteroffer?

After informing Balick that Chase had signed thdtlSment Agreement, Sandler
brought up two issues, one regarding the amoumanfey in the Conquest Flight bank
account and the other asking Schwartz to confirpodion of the Agreement. With
regard to this latter issue, Sandler wrote, “[ajsislg the reps and warrants in para 6B are
true and correct, please ask Mr. Schwartz to dignagreement, and we can exchange
counterparts™ In his reply, Balick responded to the first isdmewriting that Chase
could not rely on Balick’s “comments about how thenquest Flight bank account has
been used” and then asked, “[h]aving said thatasryclient still committed to this
agreement?® Sandler responded that Chase was committed,doleidathe proviso, “as
long as the reps and warrants are true and cdrfedtater in the same email, Sandler
again requested that Balick have Schwartz “continat the reps and warrants are true
and correct, and assuming they are, [have him] $ignragreement” so that Sandler and

Balick could schedule closirf§.

56 Wilson v. Wilson 633 A.2d 372, 372 (Del. 1993)see alsoE. ALLAN
FARNSWORTH, CONTRACTS(3d ed.) 8 3.13 (“Since an acceptance is the uléma
step in making a contract, the commitment [of ataeqe] cannot be conditional
on some final step to be taken by the offeror.”).

> DXF;PX12,
®  DXG;PX13.
2.
.

18



Sandler claims he made these requests because drgetivio make sure that
nothing happened to the agreement because of $ireistion either side. . . . [and to]
make sure that everybody was on the same pageEven Sandler acknowledged,
however, that his request that Schwartz confirmrépeesentations and warranties in the
Agreement could be characterized as a “providolhdeed, based on Sandler's emails,
Balick considered Schwartz’s confirmation of Sect&gb) of the Agreement, presumably
by signing it, a condition precedent to the partiesching a dedf | agree with Balick’s
assessment.

A party seeking confirmation of terms memorializech written agreement often
cannot be said to be making a counteroffer—espggcighere all substantial terms
previously have been agreed on. Chase’s stubbsrsténce that Schwartz confirm the
accuracy of Section 6(b), however, was such thegasonable negotiator likely would

consider Schwartz’'s signed confirmation of the repsl warranties contained in that

61 Tr. 35.

62 Tr. 47.

63 Balick testified that “[b]ut for the fact that thgéhase camp came back with those

two follow-up questions,ife., questions about the representations and wargantie
and the amount of money in the Conquest Flight madount], | believe we had a
deal. And the fact that they came back with thesequestions | believe scuttled
the deal.” Tr. 79. While it is probably overstatnt to say that Chase’s follow-
up questions actually “scuttled” the negotiatioa$ter all, Balick continued to
pursue settlement actively at least through May it 3)ppears that Balick believed
that if he took those questions to Schwartz, Sctavarould terminate the
negotiations.
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Section a condition precedent to the formation bfraling contracf’ Chase did not ask
Schwartz to confirm the validity of any other teimthe Agreement. Additionally,
Chase maintained his request for Schwartz’s coation of the reps and warranties even
after Balick informed Sandler that “[tlhe settlerhgwas] more tenuous” than Sandler
realized®® Schwartz’s specific confirmation of the terms @omed in Section 6(b) of the
Agreement was, thus, important enough to Chase tbatwhatever reason, he was
willing to risk disrupting tenuous settlement tatksobtain it. Chase’s insistence on this
point also evinces an intent that until the parbeth signed the Agreement, they would
not yet have agreed on all of its material terms.

Putting these facts in perspective and in contéxappears that, from Chase’s
viewpoint, if Schwartz had examined the Settlema@gteement and decided not to
specifically confirm the reps and warranties, aith@ough Balick or by signing that
Agreement, the deal would not have gone throudherdfore, | find that Chase’s May 11
communication at best attached a condition predeteformation of a contract and, at
worst, constituted a counteroffer. Because Sclagid not confirm the terms contained

in Section 6(b) on May 11, | hold that no bindirantract arose on that date.

64 Under Section 6(b) of the Settlement Agreemenhw&etz, as the seller, was to

represent and warrant that he had not incurreditiab, engaged in transactions,
maintained bank accounts, or used corporate funaepé those liabilities,
transactions, bank accounts, and funds reflectédemormally maintained books
and records of the Company and approved in wriin@hase.SeeDX F.

65 DX E.
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2. Was full execution a precondition to formation of a
binding contract?

Even if Chase had signed and returned the SettlerAgreement free from
conditions or provisos, however, | still would firtdat no binding contract arose on
May 11, 2010 because the parties affirmatively giestied full execution of a writing
reflecting the terms of the settlement as a pretiondo formation of a binding contract.
That is, a reasonable negotiator reading all ofstatements made by Balick and Sandler
during the negotiations in light of the significanistrust that existed between the parties
would have understood that neither party intendedoé bound by the Settlement
Agreement until it was signed by both Chase andvadiz.

Generally, when parties to a contract have agreedllosubstantial terms of the
contract and intend to be bound, the fact that @néhe parties understood “that the
contract should be formally drawn up and put intiwg [does] not leave the transaction
incomplete . . . in the absenceapositive agreemerthat it should not be binding until

so reduced in writing and formally executéf.”Thus, “[tlhe question is whether the

% Loppert v. WindsorTech, InB65 A.2d 1282, 1287-88 (Del. Ch. 2004) (emphasis
added) (“[T]he fact that the parties . . . manifstintention to prepare and adopt a
written memorial will not prevent contract formatiaf the evidence reveals
‘Im]anifestations of assent that are in themselgedficient to conclude a
contract.”) (quoting RSTATEMENT (SECOND) OF CONTRACTS § 27 (1981));see
also Rohm & Haas Elec. Materials, LLC v. Honeywell Intinc, 2009
WL 1033651, *6 n.10 (D. Del. Apr. 16, 200Recreation Ctrs. of Am., Inc. v.
Sheppard1974 WL 6345, at *5 (Del. Ch. Oct. 21, 1974) (“&a& it is dearly [sic]
understood that the terms of a proposed contraotygh tentatively agreed on,
shall be reduced to writing and signed before &lishe considered as complete
and binding on the parties, there is no final cacttiuntil that is done.”) (quoting
Universal Prods. Co. v. Emersoh79 A. 387, 394 (Del. 1935)).
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parties positively agreed that there will be nodiong contract until the formal document

is executed® It is not essential, however, that both parteguire execution before a

binding contract arises. In at least one case, @ourt has held that, if “one of the

contracting parties states that he will not be ldowmtil” he signs the document,

explicitly making that signing a condition precetlahen an agreement to settle will not

be binding until that condition is m&. The ability of a party unilaterally to require

execution of a contract before it will become bimgimakes sense in light of the principle

67

68

Anchor Motor Freight v. Ciabatonir16 A.2d 154, 156 (Del. 1998)pppert 865
A.2d at 1287 n.33 (“Positive’ is defined as follsw ‘Laid down, enacted, or
prescribed. Express or affirmative. Direct, absml explicit.” The fact that
Universal Prods. Co. . . andAnchor Motor Freight . . use the term ‘positive’ is
not lost on the Court.”)but seeAnnand v. Brookmeade, Ind979 WL 4640, at
*4 (Del. Ch. Sept. 18, 1979) (holding that, whemtijea to a contract have agreed
on all substantial terms of a contract and intemdbé bound, a contract will be
found prior to the signing of a document, “unlelse partiespretty clearly show
that such signing is a condition precedent to leipilgation.”) (quotingSmith v.
Onyx Oil & Chem. Co218 F.2d 104, 108 (3d Cir. 1954) (emphasis madjie

Transamerican S.S. Corp. v. Murpiy989 WL 12181, at *1 (Del. Ch. Feb. 14,
1989) (“It is everywhere agreed that if the part@mtemplate a reduction to
writing of their oral agreement before it can besidered complete, there is no
contract until the writing is signed.”) (quotingIMiSTON ON CONTRACTS § 28,
pp. 66-67);Siegman v. Columbia Pictures Ent., In&76 A.2d 625, 631 (Del. Ch.
1989); RGC Int'l Investors, LDC v. Greka Energy Cqrg000 WL 1706728, at
*12 n.44 (Del. Ch. Nov. 8, 2000) (“Because the igearbad conditioned the Note
Exchange on final documentation, the defendansoresbly argue that the parties
had not yet contracted for the Note Exchangéleta Inc. v. Bengo®86 A.2d
1166, 1187 (Del. Ch. 2009) (“A contract or termethwill not be binding when it
reflects the parties’ ‘positive agreement’ thatshould not be binding until
formally drawn up and executed.”) (cititgniversal Prods. C0.179 A. at 394).
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that a settlement agreement will only become bmdfall material terms have been

negotiated andll parties intend to be bound by thém.

Near the outset of negotiations, Balick indicatedsandler that Schwartz would

not even consider whether to accept the terms efStitlement Agreement until after

Chase had signed that documé&ntAt no time did Schwartz or Balick remove this

condition or take any actions inconsistent witf itTo the contrary, at least three times

during the course of these negotiations, Balicterated Schwartz's position that Chase

had to sign the document before Schwartz would &jgndicating that both signatures

were required for the Agreement to become bindirgrst, after noting Schwartz’s

distrust of Chase, Balick told Sandler on April &t Schwartz preferred “to have Mr.

69

70

71

If one of the parties expressly states that ndraohwill exist until both parties
have sighed the settlement agreement, then thiat gaarly does not intend to be
bound until the document is fully executed.

DX A at 3 (“[Gallagher] has asked me wait to discuss with Dr. Schwartmtil
we are sure Mr. Chase is willing to sign the docaimeBut we have no reason to
believe that Dr. Schwartz will object to your sugiens.”) (Emphasis added).

On April 29, 2009, Balick did tell Sandler thatf®a@rtz was “comfortable” with
certain changes Sandler made to the SettlemeneAwet. DX A at 1. Also, on
May 5, Balick informed Sandler that the Schwartmpawas “comfortable with
the document.” DX D. When viewed in the contelxthe settlement negotiations
as a whole, however, | find that a reasonable m&gotwould not have considered
such statements as indicating that Schwartz intknie be bound by the
Settlement Agreement or that the parties had ageeatl material terms on either
April 29 or May 5. SeeBalick Aff. {1 14-21. Notably, Chase does notuarghat
a definitive Settlement Agreement was reached threeof those dates.
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Chase sign the document and forward to us for figes;”* second, on April 29, Balick
asked Sandler to first deliver two copies of theeggnent signed by Chase, which he
would then deliver to Schwartz to sighand third, on May 11, Balick reiterated the
tenuous nature of the settlement and told Sankdé&rit Schwartz did not have “a signed
agreement [from Chase] in hand” by the end of diagt discovery was dué.

Chase argues that in each of the latter three gnialick’s phrasing indicates that
only Chase’s signature was required to accept Sthwdoffer.” That argument rings
hollow as to both the April 23 and 29 emails, whatdarly mention the necessity of both
Chase and Schwartz’'s signatures. And, while they A email does not explicitly
mention Schwartz’s signature, it also does notciaigi that Schwartz changed his earlier,
explicit position as to the necessity of both ma'tisignatures. Balick’'s emphasis on
promptly receiving the Agreement signed by Chasmissistent with his and Schwartz’'s
position that Chase’s signature was a necessasy gtep in making the Settlement
Agreement final and binding. Furthermore, Balit&tad that if he did not receive that
signed Agreement on May 11, all settlement negotiatwould end. Thus, | disagree

with Chase’s argument that only his signature veggiired.

& DX A at 2 (“I heard back from my client’s in-houseunsel. Their preference

would be to have Mr. Chase sign the document andaial to us for signatures.
Still a lot of distrust on my end.”)

& Id. at 1 (“Please deliver two signed copies [from $#jato me. | will have

Dr. Schwartz sign both copies and | will returrulyf executed copy to you.”).

4 DX E.
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Chase also makes much of Balick’'s May 11 statermehtating that if Sandler
insisted he go back and ask his client how muchayomas in the Conquest Flight
checking account, Schwartz wouldescind the offerand push forward for a court-
mandated resolutiod” Essentially, Chase claims that, by signing thee&gent, he
accepted Schwartz’'s offer—memorialized in the Agreet—and, thus, created a
binding contract with Schwartz. Because | mustsader this sentence from Balick’'s
May 11 email in the context of the surrounding einstances and not in a vaculfn,
however, | am not persuaded by Chase’s contention.

As with all settlement talks, statements made byneel in the course of
negotiations must be interpreted in the contexttinch they are made. Balick’s isolated
use of the term “offer” did not suddenly turn thgrAement, which had been carefully
drafted and edited heavily by both parties over ¢berse of several weeks, into a
document that Chase unilaterally could accept ¢ecte To the contrary, in the
framework of this case—one where the parties “d&dgd [each other] to such an extent

that, until the parties had both signed this agexgm . . neither one of them would have

> 1d. (emphasis added).

7 Seeleeds v. First Allied Conn. Corp521 A.2d 1095, 1096-97 (Del. Ch. 1986)
(noting that the Court must consider whether aaealsle negotiator would have
concluded, in “the factual setting in which the dment . . . claimed to constitute
a contract was negotiated,” that a binding settl@ragreement arose).
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felt like the issue was resolvéd>—I find that a reasonable negotiator would not i
that either Schwartz or Chase intended to be bdundhe terms of the Settlement
Agreement until both parties had signed it. At thme during the course of the
negotiations did Balick indicate to Sandler or Gh#sat Schwartz intended to be bound
upon Chase’s signing of the Agreement, nor diddmave the condition imposed at the
beginning of the settlement discussions that Sdawaould not consider whether to be
bound by the terms of the Agreement until after€@haad signed the Agreeméht.
Additionally, Sandler’s instructions to Balick th&chwartz should confirm
Section 6(b) of the Settlement Agreement by signiraj Agreement shows that Chase,
too, did not intend to be bound until both he actvartz had actually signed. As noted
supraPart 11.B.1, Sandler repeatedly asked Balick teeh&chwartz confirm the reps and
warranties in Section 6(b) of the Agreement andrighe Agreement” only if Schwartz
stood behind those reps and warranties. Basethemignificant distrust between the
parties, Chase’s imposition of that requiremenpsuis the view that the parties intended

that a binding contract would not arise until bdte and Schwartz had signed the

" Tr. 92 (Balick);see also idat 48 (Sandler) (“You really have to put thistire
perspective . . . that these two parties . . . wwast each other at all, and which,
you know, in a business divorce is often the case.”

8 Schwartz's demand becomes understandable in @glihe fact that, from his

perspective, Chase already had derailed a numbaresfous attempts to achieve
a negotiated settlement. Tr. 68 (Balick) (“As Msandler . . . has said very
accurately, there was an extraordinary level oftrass between these two
individuals. Dr. Schwartz thought for at leastearyand a half preceding these
events that Mr. Chase was basically dragging himtbat Mr. Chase had no
interest in settling . . . .").
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Agreement’’ As such, | find that Schwartz and Chase mutuahognized that there
would be no binding contract until the full executiof the Settlement Agreement.

Therefore, because Chase’s demand that Schwaity tfe representations and
warranties contained in the Agreement had not gentsatisfied and the Agreement had
not been fully executed, | hold that, as of May 2009, the parties neither agreed to all
material terms of the Settlement Agreement nomitiéel to be bound by it.

3. Did the partiesever agreeto all material termsand
intend to be bound?

The question remains, however, whether the paaesed to all material terms of
the Settlement Agreement and intended to be boynd & any time after May 11. In
this regard, the only other possible date whenndraot may have been formed, based on
the evidence presented, is May 13.

On that day, Balick wrote an email to Sandler puipg to confirm several points
that the two apparently had discussed over the @leailier that day. In the email,
Balick wrote that Schwartz felt comfortable that dmild make the representations and
warranties contained in Section 6(b) of the AgreeimeBut, Balick also noted that any
confirmation from Schwartz was implicitly conditied on the understanding that Chase

“did not interpret [Section 6(b)] as meaning thay aoutine expenditure not approved of

7 Sandler subjectively may have “believed that [{herties] had [agreed to] a

settlement” on May 11 when he forwarded Balick pycof the Agreement signed
by Chase, but even he recognized that both paréeded to sign that Agreement
before any binding contract arose. Tr. 44, 49 {&ah (“Q: In light of that deep
distrust, it was important that any settlement agrent between these parties
would be signed by both sides; right? A: Well tthaght.”).
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in writing by Mr. Chase, would be the basis forl&agying the accuracy of Dr. Schwartz
[sic] representations™® Balick’s email stated that, based on their ead@nversation, he
was confirming Sandler's agreement with that intetgtion. | infer from the email,
therefore, that Schwartz was ready and willing stkenthe reps and warranties, provided
Section 6(b) was construed as Balick indicated.

Additionally, in the May 13 email Balick confirmedhis and Sandler's
interpretation of several other provisions of tletl®ment Agreement and requested that
Sandler send him a copy of a personal guaranteserefed in the Agreement, which
Schwartz allegedly had signéd. Finally, the email—sent on Wednesday—noted that
Sandler and Balick had agreed that both sides wishldot for a Friday closing,” but, if
that failed, they would try to close “on a rollibgsis or early next week,” if necess&fy.

The content of Balick’s email and the context iniahhit was sent suggests that
Balick expected a response from Sandler. Sucls@orse could have come by Sandler
(1) explicitly confirming the substance of the M&ay email and providing a copy of the
personal guarantee, (2) remaining silent as tostliestance of the email, which likely
would have had the same effect as an explicit cmafiion, and providing a copy of the
personal guarantee, or (3) communicating his desagent with Balick’s characterization

of part or all of their prior conversation.

80 PX 16.
81 DX F; PX 17.
82 DX H; PX 16.
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Sandler, however, never responded to the subswintee May 13 emaff® In
fact, Balick heard nothing from Sandler until Ma;, 2 full nine days later, at which time
Sandler sent an email inquiring about a closing HatSandler’s silence seems highly
inconsistent with the position of a litigant wholibeed that the parties had entered a
binding Settlement Agreement on May 11 and expetdedose on May 15. But, more
importantly, because Sandler did not provide Scimvaith a copy of his purported
guarantee or respond to the substance of Balicleg M8 email, | find the parties had not
agreed to all material terms with an intent to barid as of May 13. As such, | hold that
the parties did not enter a binding contract oafter that date.

In this case, like Chancellor Allen fransamericanl too “regret that | am forced
to conclude that a contract was not formed heretabse “[ijt would be greatly
preferable to enforce the [Settlement Agreemerei these parties negotiatel, tather
than watch their deep animosity and distrust—wluah only have increased as a result
of Chase’s motion—play out in this Court. Neveltiss, because Chase has not met his

burden of proof, his motion must be denied.

83 Balick Aff.  20.
84 DX I.

8 Transamerican S.S. Corp. v. Murphy989 WL 12181, at *4 (Del. Ch. Feb. 14,
1989).
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1. CONCLUSION

For the foregoing reasons, | find that the partiiesnot agree on all material terms
or intend to be bound by the Settlement Agreemantlay 11 or May 13, 2009, or any
time thereafter. Thus, | deny Chase’s motion tome the terms of that Agreement.

IT1SSO ORDERED.
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