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Before the Court is the mtion of the defendants,
Del awar e Enduro Riders, Inc. (“DER’) and Anmeri can Motorcycli st
Association (“AMA”), summarily seeking the entry of judgnment
in their favor as to the claim by the plaintiffs, Scott
Devecchio and Jennifer Devecchio, which arise out of an
accident involving plaintiff Scott Devecchi o. The matter
havi ng been briefed and oral argument conpleted, that which

follows is the Court’s resolution of the i ssues so presented.

STATEMENT OF FACTS AND NATURE OF THE PROCEEDI NGS

On October 28, 2001, Scott Devecchio conpeted in the
Thirty-Ei ghth Annual Delaware State Enduro, a conpetitive
amat eur motorcycle event.! The race was hosted by Defendant
DER and was sanctioned by defendant AMA. All Enduro events,
including the race in question, are required to follow the
written rules and guidelines known as the 2001 AMA Sports
Rul es Governing Pro Am Sem - Professional, Amateur, ATV and
Yout h Conpetition (“AMA Gui delines”).

At sonme point during the course of the race, M.

Devecchio was thrown from his motorcycle and injured as he

YThe Enduro event is a timed not orcycle race with conmpetitors of varying
skills competing. Devecchio Aff., D.I. 32, T 2. At the time of the race, M.
Devecchio was classified as a class A rider, meaning he was a skilled and
experienced rider. 1d. § 4.



approached a “ditch”.? It is alleged that the area of the
course where this incident occurred | acked any warning that a
possi bl e hazard existed as required by the AMA guidelines.?®
The resultant injuries, the plaintiffs claim wer e
proxi mately caused by the negligence of the defendants in
organi zi ng and/ or conducting the race and for which they seek
conmpensation in this litigation.

Before taking part in the Enduro race, M. Devecchio
signed three rel eases. It is those releases which formthe
center of the instant controversy.

The first release was signed during registration for the
Oct ober 28 event. It contained the follow ng |anguage:

THIS |IS A RELEASE AND | NDEMI TY
AGREEMENT - READ I T BEFORE SI GNI NG . . .
hereby give up all rights to sue or make
claim whatsoever against the Anmerican
Mot orcycli st Association and its district
organi zations, the pronoters, sponsors, and

al | ot her persons, participants, or
or gani zati ons conducti ng or connected with

2The ditch was over one hundred and fifty feet long, sixteen feet wide
and five feet deep and conpletely traversed the entire course. 1d. § 16,18

®The AMA Gui delines state, “The promoter is responsible for clearly and
properly marking the course . . . Danger markers nust be posted . L
Pl aying by the Rules, American Modtorcyclist, March 2001, at 56, (citing 2001
AMA Sports Rul es Governing Pro AM, Sem - Professional, Amateur, ATV and Youth

Competition, Ch. 4, Sec.H). Participants in an AMA event are not allowed to
pre-ride or inspect the course and the riders rely on the markers provided to
indi cate dangerous areas throughout the course. Devecchio Aff., D.I. 32, T 10.

See al so, Pl aying by the Rules, American Motorcyclist, March 2001, at 56,
(citing 2001 AMA Sports Rules Governing Pro AM, Sem -Professional, Amateur,
ATV and Youth Competition, Ch. 4, Sec. B).
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this event for any injury to property or
person that I may suffer, i ncl udi ng
crippling injury or death, whether such
injury arises while | am preparing for or
participating in the event or while | amon
the prem ses.

I know t he risks of danger to nmyself and ny
property while participating in the event
and while upon the event prem ses and,
relying on my own judgnent and ability,
assume all such risks of |oss and (enphasi s
added) hereby agree to reimburse all costs
to t hose persons and or gani zati ons
connected with this event for damages
Incurred as a result of my negligence.

M. Devecchio renmenbers seeing and signing this release
al t hough he asserts he did not read it. He admts to having

signed many simlar releases in the past and comented the

rel eases are al nost exact copies of each other.
The second rel ease was signed by M. Devecchi o when his

AMA card was imprinted shortly after he arrived at the October

28 race.* That rel ease read:

THI S 1S A RELEASE AND | NDEMNI TY AGREEMENT -
READ IT BEFORE SIGNING. | hereby give up
all my rights to use or make claim for
damages due to negligence or any other
reason whatsoever against the Anerican
Mot orcycli st Association and its district
organi zations, the pronoters, sponsors, and
al | ot her persons, partici pants or
organi zations conducting or connected with

4Inqorintation occurs when the rider arrives at the sign-up area the
mor ni ng of the race and gives his card which the pronoter runs through a

machi ne. This makes an inmprint on a slip of paper, which includes another
rel ease. Devecchio Aff., D.I. 32, | 22.
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this event for injury to property or person
| may suffer, including cripplinginjury or
death, while participating in the event and
whil e upon the event preni ses.

| know the risks of danger to myself and ny
property whi | e preparing for and
participating in the event and while upon
t he event prem ses and, relying upon my own
judgment and ability, assume all such risks
of loss and (enphasis added) hereby agree
to reinmburse all costs to those persons or
or gani zati ons connected with this event for
damages incurred as a result of ny
negl i gence.

Again, M. Devecchio does not recall reading this release,
but admts to having read many sim | ar rel eases prior to the
date he suffered the injuries about which he now conpl ains.?®

The third and final release was signed by M. Devecchio
at the starting gate of the Enduro Race. The | anguage in
guestion contained a nmore detail ed explanation of the extent
of what was being relinquished as well as segregated it into
separate categories. By signing the docunent, each

partici pant averred that he or she:

1. HEREBY RELEASES, WAIVES, DI SCHARGES
AND COVENANTS NOT TO SUE the pronoter,

partici pants, raci ng associ ation,
sancti oni ng organi zati on or any
subdi vision thereof . . . all for the
pur poses her ei n referred to as
“rel easees”, from all liability to the
undersigned . . . for any and all |oss or




damage, and any cl ai m or demands t herefor
on account of injury to the person or
property or resulting in death of the
under si gned, whet her caused by t he
negl i gence of the rel easees or otherw se
while the undersigned is on or upon the
restricted ar ea, and/ or, conmpeti ng,
officiating in, observing, working for, or
for any purpose participating in the
event;

2. HEREBY AGREES TO | DEMNIFY [sic] AND
SAVE AND HOLD HARMLESS the rel easees and
each of them from any loss, liability,
damage, or cost they may incur due to the
presence of the undersigned in or upon the
restricted area or in any way conpeting,
of ficiating, observing, or working for, or
for any purpose participating in the event
and whet her caused by the negligence of
the rel easees or otherw se.

3. HEREBY ASSUMES FULL RESPONSI BI LI TY FOR
AND RISK OF BODILY | NJURY, DEATH OR
PROPERTY DAMAGE due to the negligence of
rel easees or otherwise while in or upon

t he restricted area and/ or whi | e
conmpeti ng, of ficiating, observi ng, or
wor Ki ng for or for any pur pose

participating in the event.

M. Devecchio clainms this release was given to him
noments before the race and he was not given the opportunity
to read it. However, he admits that even if he had been
given the opportunity, he would have signed the release
anyway since he would not have been all owed to conpete unl ess

he did so.® Moreover, he believed that each of the rel eases

5 Devecchio Aff., D.1. 32, | 23.



he signed was limted to excusing the defendants from any
liability arising out of any negligence by M. Devecchi o, and
not any negligence commtted by the defendants.’

The plaintiffs initiated this litigation against the
def endants on January 23, 2003. Both defendants have deni ed
t hey were negligent and that anything they did or failed to
do, proximately caused injury or loss to the plaintiffs
Each defendant also filed a counterclaim against the
plaintiffs which the plaintiffs in turn have opposed.

On April 23, 2004, the defendants filed a notion for
summary judgnment claimng the releases in question insulate
the defendants from any responsibility for the |osses
al l egedly suffered by the plaintiffs. The plaintiffs argue
in response that the first two releases related only to
[iability incurred as a result of M. Devecchio’s own
negligence, not liability incurred as a result of action
taken, or which should have been taken, by the defendants.
And while the third release contains broader |anguage, the
plaintiffs contend it was invalid because the consideration

upon which the rel ease was based, fail ed.

"Devecchi o Aff., T 21.



DI SCUSSI ON

_____Summary judgnment may be granted only when there are no
genui ne issues of mterial fact, and the noving party is
entitled to judgnent as a matter of law.® The noving party
bears the initial burden of showing there are no materi al
facts in dispute.® Once that initial burden is satisfied,
t hrough affidavits or otherwi se, the non-nopving party nust
establish the exi stence of di sputed material issues of fact.?
The nmoving party is entitled to sunmary judgment if the non-
moving party fails to make a sufficient showing on an
essential element of its case with respect to which it wl
bear the burden of proof at trial.?*

___ _Neither party disputes that a general release allow ng
a party to avoid its own negligence or that of others is
perm ssi bl e under Del aware | aw. > However, it nust nmeet three

criteria. It first must not be ambi guous, secondly it nust

8pale v. Town of El smere, 702 A.2d 1219, 1221 (Del. 1997).

® Moore v. Sizemore, 405 A.2d 679, 680 (Del . 1979).

10 Brzoska v. O son, 668 A. 2d 1355, 1364 (Del. 1995).

14,

2 ol 1 erman v. Hi cks, 1997 WL 358453 (Del. Super.), (citing Chakov v.
Out board Marine Corp., 429 A.2d 984, 985 (Del. 1981)).
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not be unconscionable, and lastly the release must not be
agai nst public policy.?*®

In determ ning whether a release is clear and
unambi guous, the intent of the parties is controlling as to
the scope and effect of the release.’ “In interpreting a
rel ease to determ ne whether a particular claim has been
di scharged, the primary rule of construction is that the
intention of the parties shall govern, and this intention is
to be determned with a consideration of what was within the
contenpl ation of the parties when the rel ease was executed.”?*®
It nmust appear that the plaintiff, or a reasonable person in

the place of the plaintiff, would have understood the terns

of the release.?'*® The court will therefore attenpt to

determ ne the parties’ intent from the overall |anguage of

the document.?'’ Where the |anguage of the release is
1 Hall man v. Dover Downs, Inc., D. Del., C.A No. 85-618-CMN Wi ght,

J. (Dec. 31, 1986). Neither the defendants nor the plaintiffs argue the

rel eases are unconsci onabl e or against public policy. The argunents focus on
the issue of ambiguity and therefore that element will be the focus of this
opi ni on.

“Tucker v. Alban, Inc., 1999 W 1241073 (Del. Super.).

15 66 Am Jur.2d Release § 30 (1973),quoted in Hallman, D. Del., C.A. No.
85-618-CMA W ight, J. (Dec. 31, 1986).

16 Tucker, 1999 WL 1241073, at *2 (Del. Super.).

4.



unanbi guous it will not lightly be set aside.!® Yet when the
| anguage of the release is ambiguous, it nmust be nost
strongly construed against the party who drafted it.?*°

As not ed above, the dispute may be segregated bet ween t he
third rel ease on one hand, and the first and second rel eases
on the other. The defendants argue that all three rel eases
are valid. The plaintiffs contend the first two are not
applicabl e because they are limted to the negligence of M.
Devecchi o. The third, they insist, did not constitute a
val i d agreement because the plaintiff was not allowed to read
it and the consideration upon which it was based, failed
Consequently the third release will be discussed separately

fromthe first two rel eases.

The Third Rel ease

Sinply put, the | anguage of the third rel ease i s anything
but anmbi guous. I n exchange for the stated consideration, each
participant first agreed not to hold the pronoters and
related officials sponsoring the event responsible for any

injuries or |osses the participant suffered, regardless of




t he cause or source of the loss or injury. Each participant
al so agreed to hold the defendants harm ess and/or i ndemify
t he defendants for any injuries or |osses of any kind arising
out of the presence or any activity by the participants or
the defendants at or during the event. The protection
specifically applied regardl ess of whether the injuries or
| osses were occasioned by the negligence of the event’s
participants, its pronmoters or its sponsors. If the
resolution of the defendants’ notion was prem sed soley on
this | anguage, there could be no doubt that judgment woul d be
entered in favor of the defendants.

The problemwith the third rel ease does not lie in with
the |anguage releasing those so naned. I nstead, its
vul nerability lies in the |anguage contained in the opening
and unnunmbered paragraph of the release. That paragraph
states the participants have had the opportunity to inspect

the course and have in fact found the course to be safe, ?°

D The pertinent | anguage reads as follows:

EACH OF THE UNDERSIGNED . . . acknow edges, agrees and
represents that he has, or will inmmediately upon entering any of
such restricted areas, and will continuously thereafter, inspect

such restricted areas and all portions thereof which he enters and
with which he come in contact, and he does further warrant that his
entry upon such restricted area or areas and his participation, if
any, in the event constitutes an acknow edgment that he has
i nspected such restricted area and that he finds and accepts the
same as being safe and reasonably suited for the purposes of his use

10



when defendants have admtted that riders are not allowed to
I nspect the course, as inspection goes against AMA
gui del i nes. 2!

The rel ease could not have, as a result, constituted a
val i d understandi ng between the defendants and M. Devecchio
so as to release the defendants from the consequences of
their conduct. Stated differently, the failure of the
consi deration upon which the release was based invali dated
the agreenment.?? It is not necessary as a consequence to

reach the scope or clarity of the docunment.

The First and Second Rel eases

Whil e they are not nodels of |inguistic precision, it is
readily apparent that each release addresses the sane two
concerns. The operative |anguage of each is separated by
“and” and obviously refers to two different categories of
injuries and | osses. The first refers to the right to sue
the event sponsors and promoters for injuries and |osses

suffered by each partici pant. The second addresses a prom se

2lDef. Answ., D.I. 15 at 15; Def. Answ., D.l. 7,8 at 15.

= Rodgers v. Erikson Air-Crane Co., 2000 Del. LEXIS 259 (Del. Super.).

See al so, Egan & Sons Air Conditioning Co. v. General Modtors Corp., 1988 W
47314, at *3 (Del. Super.).
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to reinburse those sane sponsors and pronoters for any
damages suffered as a result of the negligence of the
participant. The first clause refers to “negligence” while
the second uses the phrase “ny negligence”. The nmeaning of
t he | anguage in question is capable of being understood by a
reasonabl e person standing in M. Devecchio' s shoes to
rel ease the defendants from any and all responsibility for
t he negligence of the participants as well as the defendants’
own negligence.

To the extent the plaintiffs contend M. Devecchio may
have believed he was only releasing his right to sue based on
any accidents that occurred as a result of his own
negl i gence, that belief is unreasonable. First there is M.
Devecchi o’s |l ong standi ng and frequent involvenent in events
of this kind coupled with his frequent exposure to such
rel eases. While he may not have read the first two rel eases
on this occasion, he had seen this | anguage before. Second,
and notw thstanding the failure of the consideration
underlying the third release, that docunent, which M.
Devecchio had seen Dbefore, simlarly segregated the
categories of responsibility being released. The court
t herefore cannot accept the argunment that his belief was

reasonabl e and that the |anguage of the first two rel eases

12



was anmbi guous. %3

Notwi t hstanding the plaintiffs’ assertion that M.
Devecchi o was not given adequate time to read the rel eases
and was not aware of their content as a result, M. Devecchio
is presuned to understand the inmportance of the rel eases he
si gned. “A plaintiff’s failure to apprise hinself of, or
ot herwi se understand the | anguage of, a release that he is
asked to sign is insufficient as a matter of law to
invalidate the release . . . ."2?* He also had the option of
not signing the rel eases and/ or not participating in the race
until he had the opportunity to review themnore fully. His
i gnorance on this occasion is not hel pful.

G ven the absence of any other challenges to their
validity, the first two releases nmust be deemed as binding
upon the plaintiffs. The Court must further conclude as a
result that the plaintiffs are barred from pursuing this
[itigation. Any other result would not be consistent with

the record in this case and the applicable | aw.

ZNor is the Lafate decision upon which the plaintiffs rely any nore
persuasive. Lafate v. New Castle County, 1999 WL 1241074 (Del. Super.). The
court there focused on the absence of the term ‘negligence’ in resolving the
gquestion of ambiguity of that release. The instant release is not simlarly
deficient.

% Mal com v. Sears, 1990 WL 9500, at *2 (Del. Super.).
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CONCLUSI ON

For the aforenentioned reasons, the Defendants’
Motion for Summary Judgnment nust be, and hereby is,
grant ed.

I T I'S SO ORDERED.

TOLI VER, JUDGE
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