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Before the Court is an appeal by the Petitioner, the
Di al Corporation, of the January 13, 2006 decision of the
Director of Revenue denying Dal’s claimof entitlenent
to a refund of the wholesaler gross receipt tax paid
pursuant to 30 Del. C. § 2902.* On Cctober 17, 2006, D al
nmoved for summary judgnent. On Novenber 17, 2006, the
Director of Revenue filed a simlar notion. The matter
having been briefed and oral argunent conpleted, that
which follows is the Court’s resolution of the issues

which the parties have so put before the Court.

PROCEDURAL POSTURE

This case has been put before the Court during the
course of the Court’s review of a simlar challenge to
8§ 2902 in Ford Motor Co. v. Director of Revenue.? D al
filed an am cus curiae brief in the Ford case and noved

to have its case renoved to this Court on an expedited

! This provision of the Code as well as all subsections
t hereof shall hereinafter be referred to by section only.

2 Ford Motor Co. v. Director of Revenue, C. A No. 04C-02-
155 (Del . Super.)(filed February 12, 2004).



basi s Yo t hat t he cases coul d be consi der ed
si mul taneously.® That notion was granted on January 9,

2006.

STATEMENT OF FACTS

There is very little dispute of fact underlying this
controversy.* Dial is a nmanufacturer of consumer goods
such as soap and other personal hygiene products.
Although Dial’s <corporate offices are l|ocated in
Scottsdal e, Arizona, Dial is incorporated under the | aws
of the State of Del aware. Accordingly, Dial pays the
Del aware corporate franchise tax pursuant to 8 Del. C.
8503 but is exenpted frompaying the Del aware i ncone tax

pursuant to 30 Del. C 81902.

3 The facts of each case present unique issues and the while
the parties seek the sanme result, they do not nake the sane
argunents. Therefore, they are nobst appropriately addressed
i ndi vi dual |y.

4 As evidence of the absence of any significant dispute in
this regard and to assist the Court inits review of the matters,
the parties have entered into an extensive stipulation concerning
the factual circunstances upon which this litigation is prem sed.
Stipul ation of Facts, Dial Corporation v. Director of Revenue, C A
No. 06C-05-014 (Del. Super.)(filed Septenber 12, 2006) (Docket No.
6) .
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Dial is considered a “wholesaler” of goods for
pur poses of 8 2902. Any entity engaged in the business
of “whol esaling” nmust pay a licensing fee for each such
facility located in this State as well as a tax on the
gross receipts from all wholesales which take place
within its borders.? Because Dial fell wthin the
definition of a wholesaler, from January 2004 until
Sept enber 2005, Dial paid a gross recei pt tax i nposed via
§ 2902 of $41,380. On Novenber 20, 2005, Dial filed a
Claim for Revision with the Delaware Departnment of
Fi nance seeking a refund of that anount.

D al manufactures its products at facilities | ocated
inlllinois, California, M ssouri, |Iowa and Pennsyl vani a.
Dial also contracts with so called “co-packers”, concerns
whi ch manuf acture and package Di al products as directed
by Dial. After a product is manufactured and packaged,
It is shipped to a distribution center. Dial maintains
distribution centers in Illinois, Georgia, Texas and
Pennsyl vani a. None  of Dial’s manufacturing or

distribution facilities are |ocated wthin Del aware.

> See § 2902(b) & (c)(1).
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Li kewi se, none of the co-packer facilities are |ocated
wi t hi n Del awar e.

Unless a custoner picks up the products from a
manufacturing or distribution center by neans of
transportati on owned and/or operated by the custoner,
Dial ships its products to its custoners from its
distribution centers via independent commbn carriers
“F.O.B.” place of shipnent.?® The destination is
identified by the custoner but the arrangenents for a
carrier are often nade by Dial as a part of the standard
agreenent between Dial and its custoners. The parties
agree that title to the products so shipped as well as
any associated risk of |oss, passes to the custoner upon
Dial’s delivery of the goods to the carrier at either
Dial’s distribution or manufacturing centers or a co-
packer facility.

Dial’s usual practice is to bill the customer upon

delivery of the goods to the carrier. The invoices are

¢ As stated in Article Two of the Del aware Uniform Comerci al
Code, the term“F.Q B.” stands for “free on board”, neaning that
the seller has the obligation of delivering the goods to the
speci fied place and/or nmeans of transportation. See 6 Del. C § 2-
3109.
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sent from Dal’'s headquarters in Arizona upon
confirmation of that event and the custoner wusually
responds with paynment by wire transfer, or if not, by
check to a postal address or facility in Arizona,
IIlinois or Georgia. Were D al nakes the transportation
arrangenents with the carrier, Dial often pays the costs
of transportation. |f the custoner is to be responsible
for those costs, Dial credits the custonmer wwth a “pickup
al | owance” .

Di al assigns sales teans to nmanage its accounts wth
Its maj or custoners, which includes Wal -Mart. Each such
team 1is located near that ~custoner’s corporate
headquarters.’ The rel ati onshi p between Di al and WAl - Mart
iIs no different and is nmanaged by Dial from a sales
office |located near Wal -Mart’ s corporate headquarters in
Bentonville, Arkansas. Orders are placed and the goods

are shipped froma distribution center by an i ndependent

! Dial has sales offices located in Arkansas, M chigan,
M nnesota, Massachusetts, North Carolina and Arizona. Dial’s
Massachusetts sales office handl es any non-major retail sales in
Del aware. Dial’s sales shipped to |ocations in Delaware to non-
major retailers conprise less than five percent (5% of the sales
at issue. D al does not maintain any sales offices or presence of
any kind in Del awar e.
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comon carrier to the location specified by Wal-Mrt.
Alternatively, that transportation is provided by Wl -
Mart or a Wal-Mart affiliated concern.

Consistent with the practice outlined above, paynent
by Wal -Mart for all purchases of Dial products is nade by
el ectronic transfer from Wal - Mart’'s cor porate
headquarters in Arkansas to Dial at 1its corporate
headquarters in Arizona upon delivery to the carrier.
Simlarly, unless Wal -Mart or one of its affiliates picks
up the goods from the designated distribution center,?
Di al nmakes the arrangenents with and pays any i ndependent
carrier so retained.

Bet ween January 2004 and Sept ember 2005, Di al shi pped
$10, 776,042. 00 worth of products to l|ocations wthin
Del aware fromdistribution centers outside of the state.
The bul k of these products was shipped to the Wal-Mart
distribution center l|ocated in Snyrna, Delaware which

serves a total of seventy-six Wal-Mart stores in

8 \Were there are no independent carriers involved and Wl -
Mart picks up the goods using its own carrier or one owned by an
affiliate, no gross receipts tax is inposed on the sale. Those
transactions are not at issue in this litigation.
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Del aware, Maryl and, New Jersey and Pennsylvani a.

Di al does not provide any direct advertising of its
products in Delaware. |t only advertises nationally and
spends 49 mllion dollars on that effort. Less than two
hundred thousand dollars is attributed by Dial to its
sales in this state. That figure is based upon the
proportion the Del aware sal es constitute of D al’s total
sales and nmultiplying the total spent advertising its
products by that figure.

Di al contends that the issue presented to this Court
I's whether the Del aware Wol esal er Gross Recei pt Tax as
applied to Dial violates the Article I, 8 8 of the United

St at es Constitution, al so known as the “Commerce C ause”.®

° It reads in relevant part:

Section 8. The Congress shall have Power
To lay and col |l ect Taxes, Duties, |nposts and

Excises . . . but all Duties, Inposts and
Exci ses shall be uniformthroughout the United
St at es;

To regul ate Conmerce with foreign Nations, and
anong the several States . . . . [sic]

Nei t her side disputes that the rel ationship between Dial and Wl -
Mart in general, or that the sales upon which the tax was i nposed,
constituted interstate comrerce for purposes of Article I, § 8.
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Dial argues that the tax is unconstitutional because it
Is applied to the sale of products which does not take
place in the State of Del aware gi ven the undi sputed fact
t hat ownership of the goods sold was transferred to Wl -
Mart before the goods were shipped to Del aware.
Therefore, because a state can only tax its share of an
interstate transaction, Delaware has unconstitutionally
I nposed a tax upon conmerce between the states whi ch does
not take place wthin its borders. In order to pass
constitutional nmuster, D al argues that tax nust satisfy
the four prong analysis prescribed by the United States
Suprenme Court in Conplete Auto Transit, Inc. v. Brady,?*°
as construed by this Court in Franklin Fibre v. D rector
of Revenue, ! which it does not.

The Director does not dispute Dial’s statenent of the
| aw relative to the taxation by a state of its share of

commerce occurring within the borders of that state. The

10 Conplete Auto Transit, Inc. v. Brady, 430 U S. 274, 279
(1977).

1 Franklin Fibre-Lamtex Corp. v. Director of Revenue, 505
A 2d 1296 (Del. Super. 1985), aff’d 511 A 2d 385 (Del. 1986).
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di spute lies in the application of the facts to that | aw
To be specific, the Drector contends that under the
facts of this case, the activity being taxed is wholly
| ocal, i.e., the goods were delivered to Wal-Mart in
Del aware. Consequently, the entire activity is subject
to taxation and there is no violation of any authority,

constitutional or statutory, state or federal.

DI SCUSSI ON

Scope of Review

_____The scope of review of the decision of the Tax Appeal
Board uphol ding the decision of the Director of Revenue
is limted.* The appeal to this Court does not involve
a trial de novo; it is confined to a review of the
proceedi ngs below. ** The decision, if supported by the

record, will be sustained in the absence of an abuse of

2 State Tax Conmi ssioner v. WImngton Trust Co., 266 A
2d 419 (Del. Super. 1968).

B3 1d. at 421.
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di scretion or an error law. ' Here, as noted, an error of
law in the form of an alleged violation of the Comrerce
Cl ause of the U S. Constitution, is alleged. It is that
federal authority which nust be discussed first in order

to put this litigation in its proper perspective.

The Commerce C ause

The Commerce Cl ause of the United States Constitution
gi ves Congress the power to regul ate comrerce anong the
several states.?® The franers of the Constitution
I ntended, at least in part, to create an area of free
trade anong the several states; assure the unrestricted
flow of comerce throughout the states; to protect
comercial intercourse frominvidious restraints and to
prevent interference through conflicting or hostile state
| aws. It is also intended to prohibit one state from
exacting nore than its just share from interstate

commerce than would be commensurate with the burden

Mo d.
1 U S Cownst. Art. |, § 8.
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i nposed by that activity.?®

Prior to the decision in Conplete Auto, the federal
courts swung fromone extremne prohibiting any taxation of
interstate commerce by the states,? to the other end
allow ng the state to so act dependi ng upon the | anguage
of the particular statute.'® It was in Conpl ete Auto that
the U S. Suprene Court inposed a nore pragmatic
appr oach.

Conpl ete Auto involved an action by a carrier which
transported aut onobi | es manuf actured out si de the State of
M ssissippi to dealers in that state seeking a refund of
a sales tax inposed by M ssissippi on those deliveries.
At the outset, the Court noted that the purpose of the
Comrerce Clause was not to relieve those engaged in

i nterstate comrerce of their just share of the state tax

' 15A AMm Juwr. 2D Commerce § 2 (2007). See Oregon Waste
Systens Inc. v. Departnent of Environnental Quality of State of
Oregon, 511 U. S. 93 (1994).

17 See Leloup v. Port of Mbile, 127 U.S. 640, 648 (1888); See
Freeman v. Hewit, 329 U S. 249 (1946); and Spector Mbdtor Service,
Inc. v. O Connor, 340 U S. 602 (1951).

8 See New Jersey Bell Tel ephone Co. v. State Board of
Taxes and Assessnments of New Jersey, 280 U. S. 338 (1930).
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burden.®® It then upheld the M ssissippi tax enploying
what has since been referred to as the Conpl ete Auto four
prong test.

The test was designed to be enployed to determ ne
whet her a state tax violates the Cormerce Cl ause, and it
overruled the previously nore formal and ritualistic
view. |Instead, the Court referencing the nore pragmatic
approach, noted w th approval:

: These deci sions have considered
not the formal |anguage of the tax
statute, but rather its practical
ef fect, and have sustai ned a tax agai nst
Comrerce Cl ause chall enge when the tax
[1] is applied to an activity wth a
substantial nexus with the taxing State,
[2] is fairly apportioned, [3] does not
di scrim nate agai nst interstate
commerce, and [4] is fairly related to
t he services provided by the State.?°
Since the carrier had raised no such clains, the
chal | enge was rejected. ?
The existence and application of the Conplete Auto

four part test was reaffirnmed in Cklahoma Tax Commin v.

19 Conplete Auto Transit, 430 U.S. at 278.

20 1d. at 279.

2L 1d. at 289.
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Jefferson Lines, Inc.,? when the U S. Suprene Qourt
uphel d the Okl ahoma tax sales tax as applied to the sale
of interstate bus tickets in Cklahoma. At the sane tine
the Court again discussed the relationship between a
state’s authority to tax interstate commerce and the
Commer ce C ause.

As to the first, third and fourth prongs of the
Conplete Auto test, the analysis was unconplicated.
There was no doubt that there was a sufficient nexus
bet ween the activity being taxed, i.e., the sale of the
tickets in Oklahoma and the State of GCklahoma (first
prong).?* Nor was there nmuch difficulty understandi ng
that discrimnation against interstate commerce 1isS
prohi bited (third prong) and that the tax nust be fairly
related to the benefits conferred upon the taxpayer by

the taxing jurisdiction (fourth prong).* The second

22 &kl ahoma Tax Commin v. Jefferson Lines, Inc., 514 U. S
175, 183 (1995).

2 Complete Auto Transit, 430 U S. at 279.

24 The Conmerce C ause does not require that there be a direct
dollar for dollar relationship between the taxing state and the
taxpayer. Rather, interstate commerce nust be nade to pay its fair
share of state expenses including those fromwhich it receives no
direct benefit. Jefferson Lines Inc., 514 U. S. at 189.
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prong, fair apportionnent, was however, the subject of
ext ended di scussi on.

More specifically, the Court noted that the purpose
of fair apportionnent is to prevent each state from
taxing nore than its fair share of the interstate
conmer ce invol ved. To neet this requirenent, the tax
must be internally and externally consistent. To be
internally consistent, a tax nust not inpose a burden
upon interstate conmerce that intrastate conmmerce woul d
not have to bear under the sane circunstances. External
consi stency, on the other hand, neasures whether the tax
on the interstate comerce “reaches beyond that portion
of value that is fairly attributable to econom c activity
within the taxing state.” Put another way, the Court
stated that the inquiry was limted to inquiring that the
tax “be reasonably related to the taxpayer’s presence or
activities in the [taxing] state.”?

This Court had occasion to review a previous draft of

8§ 2902 given the tenants of Conplete Auto, in Franklin

2 ]d. at 200 (citations onmtted).
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Fi bre. That case invol ved an appeal of a decision by the
Director of Revenue to assess a gross receipts tax on the
sales by the wholesaler to out of state buyers.?®
Deliveries of the products sold to out of state buyers
were made “an F. O B.” shipping point to a comon carrier
| ocated in Delaware.?” Title and possession, the parties
agreed, transferred w thin the geographi cal boundari es of
Del aware. Section 2902 as it then existed applied a tax
(0.49%9 on the gross receipts of all goods sold by a
whol esal er in Del awnar e. The whol esal er chal |l enged the
assessnment claimng that the inposition of the tax
vi ol ated the Commerce C ause.

This Court initially determned that the sales were
made within this State based upon the passage of title to
the buyer as well as risk of |oss and possession of the

goods. As a consequence, it was determned that the

26 A gross receipts tax is a tax i nposed upon a whol esal er of
goods based upon its sale of goods to retailers within the taxing
jurisdiction. It is to be distinguished froma sales tax which is
a tax i nposed upon the buyers of the goods at the ostensible end of
the transaction. ld. at 179. For present purposes, the
distinction is put forth only for purposes of clarification of the
ternms being used. It does not have any inpact upon the |egal
anal ysi s invol ved.

27 Franklin Fibre-Lamtex Corp, 505 A 2d at 1297-98
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sales fell within the anbit of 8 2902. The Court then
went on to review the propriety of the tax given the
gui del i nes enunci ated in Conpl ete Auto.

There was no dispute as to the first and fourth
prongs of the Conplete Auto test. The tax had been
applied to an activity wth a substantial nexus to
Del aware given the fact that the sales were consunmat ed
here and were fairly related to services provided by the
State. And since the activity that was taxed, although
a part of interstate commerce, was wholly local, there
was no risk of nultiple taxation and the tax was
determ ned to have been fairly apportioned. Accordingly,
prongs two and three of Conplete Auto were also
sati sfi ed. The inposition of the tax was therefore
consistent with the dictates of the Commerce C ause.

In the cases referenced above, the courts have been,
at least in part, concerned with the exi stence of a nexus
between the taxing state and the activity being taxed.
Their focus has included as well a review of whether the
tax of the activity or presence in question is reasonably

related to the extent of that activity or presence in the
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taxing jurisdiction. \What has not been the subject of
extensive review is how that nexus or activity is
guantified for Commerce Cl ause purposes in circunstances
such as here where the tax is inposed based solely upon
the destination of the goods shipped to Delaware. It is
in this context that Dial’s entitlement to a refund of
the tax inposed via 8 2902 upon the sal e of goods by D al

to Wal -Mart must be resol ved.

| nposition of the Gross Receipts Tax
For purposes of § 2902, a wholesaler is defined as
any person or entity engaged as an owner or agent in the
sale of goods to another for consideration where the
second party intends to resell the sanme to others. I n
addition to a $75 licensing fee, 8 2902(c)(1) requires
t hat :
every whol esal er shall also pay a
license fee at the rate of 0.384%of the
aggregate gross receipts attributableto

sales of tangible personal property
physically delivered within this State.

“Goss receipts” is defined in 8 2901(4) as the “total
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consi deration received from sales of tangi ble persona
property physically delivered within this State to the
pur chaser or the purchaser’s agent.”

Had t he goods in question been delivered to Vél - Mart
prior to the amendnent of § 2902 in 1984,% the issue
woul d be easily decided based wupon the holding in
Franklin Fibre. The tax would not have been inposed
given the fact that the sale did not take place wthin
the State of Delaware as a nmatter of statutory
construction.? 1In addition, to inpose the gross receipts
tax under such circunstances woul d have clearly resulted
in aconstitutional confrontation via the Comrerce C ause
given the fact that title to the goods passed, and as a
consequence the sal es took place, beyond the confines of

this state. Stated differently, the inposition of the

28 The anendnent changed the definition of “gross receipts”
applicable to wholesalers to provide for a “destination” test,
rat her than the then existing “passage of title” test for purposes
of determ ning the applicability of 8§ 2902. House Bill 686, 132nd
General Assenbly, Synopsis, p. 2 (signed into law July 17, 1984 as
64 Del. Laws, c. 374).

2 At that point, the inposition of the tax was keyed to the
transfer of title to the goods as opposed to the delivery of the
goods to their destination. Franklin Fibre-Lamtex Corp, 505 A 2d
at 1298.
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gross recei pts tax under the previous version of § 2902
woul d have violated the apportionnent prong of the
Conpl ete Auto test.?°

Unfortunately froman anal yti cal point of view, since
t he amendnent of 8§ 2902 changing the tax initiating event
fromthe transfer of title to the goods to their physical
delivery wwthin Del aware, Franklin Fibreis of little use
beyond anecdotal. The question to be addressed renains
whet her the tax as inposed on the gross receipts of the
sal e of goods tendered and to which title passed outside
of Delaware, places an unconstitutional burden upon

| nterstate comerce.

Conpl ete Auto Anal ysis

It is readily apparent that the tax Dal pad

pursuant to 8 2902 does not discrimnate against

3 Neither Dial or the Director of Revenue argue that
whet her § 2902 has been constitutionally applied here depends
upon whether the tax is inposed via an “apportionnent by
per cent ages” net hodol ogy. Rather, both contend that the
determ nation as to whether the tax is fairly apportioned nust be
revi ewed under the “wholly local” approach. See Dial’s Reply
Brief at 2. As a result, the fornmer approach is not a factor in
this case and will not be discussed further.
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intrastate commerce and is fairly related to services
provided by the state. Equally obvious is the fact that
the tax is applied to an activity (goods delivered in
Del aware) with a substantial nexus to this State. Any
goods delivered by a wholesaler in Delaware, regardless
of where they originated, in or out of state, has the
requi site nexus to the state as well as the services
provided. There is no issue as a result relative to the
first, third and fourth prongs of the Conplete Auto test.
However, whether the tax is fairly apportioned, i.e.,
based upon and reasonably related to Dial’s presence in
Del aware in this regard, is a different story.

Sinply put, the inposition of the gross receipts tax
in the present circunstances can not be acconplished
wi t hout of fending the Commerce C ause. It is undisputed
that the sales constituted interstate commerce and were
| egal | y consummat ed outside the geographi cal boundaries
of the State. There is simlar accord between the
parties that the goods becane the property of Wal-Mart
and other retailers at that point in tine. VWal-Mart can

be taxed on gross receipts fromthe sale of those goods
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to consuners once delivered to Delaware, but D al
surrendered what title to or interest therein before they
were “physically delivered” inthis State. D al has done
nothing in Delaware relative to the whol esal es at issue
to subject itself to taxation.

Again, a tax nust be both internally and externally
consi stent. The failure to neet both criteria wll
necessarily nean that the tax is not fairly apportioned. 3
In this case, while the tax is internally consistent, it
I's not consistent externally. The tax inposed pursuant
to 8 2902 neets the forner in that if each state in the
Union enacted simlar legislation, D al would not be
subject to nmultiple taxation. The whol esaler could only
deliver the goods on one occasion and accordingly each
state could only tax deliveries in that |ocation.

Section 2902, on the other hand, is not externally
consistent given the fact that the sales activity took
pl ace entirely outside of Del aware. What the D rector of
Revenue seeks to do is to tax interstate commrerce where

no part of that comrerce took place in this State and for

3. Conplete Auto Transit, 430 U S. at 288.
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which it bears no burden, sinply because Wal-Mart
directed that the goods be delivered to its distribution
facility in Delaware. That effort violates Article |, 8§
8 of the U S. Constitution.

The essence of the position taken by the Director of
Revenue is that gross receipts taxes have been approved
by the U S. Suprenme Court as consistent with the
dictates of the Comerce C ause. Al though that is a
correct statement of law, it ignores a critical fact
relative to exactly how the taxpayer’s presence in the
taxing jurisdiction is defined. The Director apparently
believes that the Commerce d ause allows the inposition
of a tax on an activity as long as D al once owned goods
presently owned by Wal-Mart and designated by Wl - Mrt
for delivery in Delaware. That argunent can not prevail.

First, it conveniently ignores the absence of
sufficient contact wwth the State to sustain jurisdiction
over Dial in so far as these activities are concerned

once title to and the risk of | oss of the goods passed to
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Wal - Mart .32 That deficiency can not be cured in |ight of
the agreed upon facts. Second, the Director of Revenue
has failed to cite any authority for the proposition that
once a taxpayer relinquishes ownership of property, it
may be subject to taxation based solely upon the
destination of the property. | ndeed, the cases cited,
both federal® and state,®* are legally and/or factually

| napposite. Third, to the extent that the Director of

32 See International. Shoe Co. v. State of Washington Ofice
of Unenpl oynent Conpensation and Placenent et. al., 326 U S. 310,

318 (1945); Shaffer v. Heitner, 433 U. S. 186, 216-17 (1977); Wrld
W de Vol kswagen Corp. v. Wodson, 444 U S. 286, 298-99 (1980);
Burger King Corp. v. Rudzewicz, 471 U S. 462 (1985); and Asha
Metal Indus. Co. v. Superior Court, 480 U S. 102, 116 (1987).

33 See Trinova Corp. v. Mchigan Dep’'t of Revenue, 498 U. S.
358 (1991)(The statute involved a “value added tax without any
di scussion as where sale conponent of the tax occurred.); Tyler
Pipe Indus., Inc. v. Washington Dep’t of Revenue, 483 U S. 232
(1987) as well as Standard Pressed Seel Co. v. Washington Dep’t of
Revenue, 419 U. S. 560 (1975) (Attacks on a statute on apportionnent
grounds and the taxing event was a sale which was defined as the
passage of title); and Mornan Mg. Co. v. Bair, 437 U S. 267
(1978) (A chal l enge to an incone tax on apportionnent grounds based
on sale of goods in lowa to citizens of that state.).

3  See Saudi Refining, Inc. v. Dir. of Revenue, 715 A 2d 89
(Del . Super. 1998)(Title to the petrol eumproducts was tendered in
Del aware at the refinery outlet); In re Tax Appeal of Baker &
Taylor, Inc. v. Kawafuchi, 82 P.3d 804 (Haw. 2004) (A challenge to
a general excise tax on jurisdictional grounds and with the tax was
fairly apportioned); and General Mdtors Corp. v. Cty of Seattle,
2001 WL 479909 (Wash. App. 2001) (A challenge to a municipal tax
statute based upon activities which took place in and out of the

city).
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Revenue contends that the physical delivery of the goods
was a wholly local event and subject to taxation
consistent wth the Commerce C ause, that contention
continues to avoi d acknow edgi ng who shoul d be taxed and
where the sal e took pl ace.

The Court further notes that the Director of Revenue
does not tax the whol esale of goods fromDbDi al to Wal - Mart
where \Wal-Mart picks up the goods by neans of
transportation owned by Wal-Mart or one of its
affiliates/subsidiaries. Exactly how that exchange can
be di stingui shed fromthe whol esal es at issue here is, at
the very | east, unknown. 1In each case, title and risk of
| oss transfers frombDi al to Wal - Mart out si de of Del awar e.
Wal - Mart desi gnates where the goods are to be delivered,
not Dial, and pays, directly or indirectly, for the

delivery.®

3% The costs of transportation, as noted above, is apparently
built into the price of the goods given the fact that Wal-Mart is
allowed a credit when it or an affiliate/subsidiary takes physical
possessi on of the goods prior to their transportation to Wl - Mart
in Del awnar e. No such credit is allowed where the goods are
delivered F.O B. place of shipnent to a conmmon carrier under the
same circunstances. See supra note 6 at 5. As a consequence, the
ownership and/or identity of the carrier delivering the goods is of
no real significance for purposes of this dispute.
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In sum title to and ownership of the Dial goods is
determ nati ve. At the risk of being repetitive, the
owner shi p of those products sold destined for delivery in
Del aware was transferred from Dial before the goods
entered the State of Del awnare. It was W&l -Mart which
then designated that the goods were to be physically
delivered in this State and where, not Dial. There was
| ocal activity which is taxable and a taxpayer upon which
the tax m ght be inposed. However, it is not pursuant to
8 2902 nor is Dal the proper party. Del aware can not
tax what does not take place within its borders. To
concl ude ot herwi se woul d be to all ow an undue burden upon
interstate commerce thereby violating the Conmmerce

Cl ause.
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CONCLUSI ON

Title to and delivery of the goods sold by Dial to
Wal - Mart constituted interstate conmmerce. However, that
activity did not take place wthin the geographical
confines of the State of Del aware. For the reasons
stated above, the efforts on behalf of the State to tax
those sales violated Article |, &8 8 of the U S
Constitution. The Director of Revenue erred as a matter
of law and Dial is entitled to the entry of judgnent in
its favor in that regard as well as a refund of the gross
recei pts taxes paid fromJanuary 2004 to Septenber 2005.
Accordingly, Dal’s notion for sumary judgnent is
granted and the cross notion for summary judgnent fil ed

on behalf of the Director of Revenue is deni ed.

I'T I'S SO ORDERED.

TOLI VER, JUDGE
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