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Before the Court is the nmotion of the plaintiff, Elsmere
Park Club, L.P. (“EPC'), summarily seeking the entry of
judgnment in its favor regarding the application of 31 Del. C.
§ 4133. The matter having been briefed and oral argument
conpl eted, that which follows is the Court’s resolution of the

I ssues so presented.

STATEMENT OF FACTS AND NATURE OF THE PROCEEDI NGS

At sonme undi sclosed point in time in 2002, the Fenw ck
Apartments conplex in Elsnmere, Del aware became infested with
an unspecified nold thought to be harnful to the health of the
occupants of the conplex. The defendant, the Town of El snmere,
claimed it was necessary to have the prem ses condemed in
order to rid the apartments of the mpold and did so. I n
connection with that effort, the Town incurred $23,077.40 in
expenses. These expenses consi sted of enpl oyee overti me wages
and |l egal fees stemming fromlitigation about the matter and
smal| payments made to the American Red Cross for tenporary
shelter, along with m scell aneous costs such as copying and

food.! EPC subsequently filed a claim against the Town,

1 There is no di spute concerning how the expenses were accunul at ed

with respect to the condemnation of the apartnments or the amount thereof.
They do not include any expenses directly related to the physical renmoval of
the mold. PI. Mot. Summ J., D.I. 7, T 4, at 2.



claimng the Town did not posses authority to condemn the
apartment conplex.? The Town responded with a counterclaim
seeki ng repaynent of the $23,077.40 and inposed a tax lien
agai nst the property pursuant to 31 Del. C. 8§ 4133. EPC
generally contends that the condemnation was inmproper and
unnecessary. |Its primary argument, however, is that the Town
did not meet the statutory requirements mandated by 8 4133 to
i npose a tax lien. The instant notion focuses solely on that

i ssue.

DI SCUSSI ON

Summary judgnment nmay be granted only when there are no
genui ne issues of material fact and the nmoving party is
entitled to judgnent as a matter of law.®* The noving party
bears the initial burden of showing there are no materi al
facts in dispute.® Once that initial burden is satisfied,

t hrough affidavits or otherwi se, the nonnoving party nmust

2 This case was originally filed in the Court of Chancery, but when the

Chancery Court denied EPC' s motion for a temporary restraining order EPC
di sm ssed its conplaint. At that time the case was properly transferred to
this Court.

5 Dale v. Town of Elsmere, 702 A.2d 1219, 1221 (Del. 1997).

* Moore v. Sizemore, 405 A.2d 679, 680 (Del. 1979).
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establish the existence of disputed material issues of fact.?®
The noving party is entitled to summary judgnment if the
nonmoving party fails to make a sufficient showing on an
essential element of its case with respect to which it wll

bear the burden of proof at trial.®

______The Town and EPC have stipulated that no factual issue
exists that would prevent the Court from ruling on this
summary judgment notion. They both submit the only issue to
be deci ded, again, is whether the requirements of § 4133 were
met before the tax |lien was inposed.

In this regard, Section 4133 provides:

There is hereby created a tax lien on real
property for noneys expended by the State,
or a comunity, for razing, denolition,
renoval or repairs of bui | di ngs or
abat ement of ot her unsafe conditions
constituting a threat to the public health
and safety where the responsible party
refuses or fails to conmply with the | awf ul
order of the code official after due notice
t hereof, either actual or constructive.
Upon certification of a tax lien to the
appropriate state or comunity official by
the code official, the amount of such |ien
shall be recorded and collected in the same
manner as other county real estate taxes,
and paid to the State or community when
col |l ected, by the appropriate county
government. (Enphasis added).

Brzoska v. O son, 668 A. 2d 1355, 1364 (Del. 1995).

5 4.
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This |l anguage clearly allows a tax lien to be levied on
property when the State has incurred expenses and/or costs
denol i shing, renoving, or abating an unsafe condition on the
property. However, the State can only act if the party
responsi ble for the structure or condition fails to obey with

| awf ul order fromthe proper authority of which it had notice.

EPC claims the Town’s expenses of $23,077.40 were not
incurred as a result of an “abatement of other unsafe
conditions . . .” as required under 8§ 4133. Al ternatively,
EPC argues that it did not refuse any order to renove the
nol d, but was not allowed to do so. The Town insists its
actions did in fact constitute an abatement of an unsafe
condition and that EPC did not attenmpt to comply wth
directives from the Town. Consequently, the tax lien was
properly inposed on the property via 8 4133.

The argunments of both parties center around the scope of
the definition of the word “abatenment” and how pl acement of
that word within the statute in question, affects how it is
defined. The Town argues abatement neans sonet hing “short of

destruction and can include any act that results in the
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suppression, alleviation, or mtigation of a nuisance.”’ EPC
i nsi sts abat ement requi res some physical act | eading toward or
culmnating in the elimnation and reduction of the unsafe
condi tion. This issue to be resolved, therefore, is one of
statutory construction.

“\WWhen a statute is clear and unanbi guous, the Court’s
‘role is limted to an application of the literal meaning of
the words’.”® The Court finds no ambiguity in this statute,
nor within the phrase, “abatenment of other unsafe conditions.”
As a result, the court nmust | ook to the ordinary definition of
the term abatenment?. Abatenment is defined as “the act of
elimnating or nullifying.”! It does not appear to include
expenses and/or costs ancillary or indirectly related to the
elimnation of a dangerous condition, i.e., securing a |egal

determ nation that such a problem exists.!

Def. Reply Br., D.I. 8, T 4, at 2.
Capano v. Director of Revenue, 2002 W. 1485352 (Del. Super.).

The term abatement is not otherwi se defined within the statute.

10 Black’s Law Dictionary 2 (7'" ed. 2000).

1 The term abatement is used through out various other Del aware Code

provi sions and within those provisions the termregularly refers to a physical
abatement of the condition. See e.g. 3 Del. C. § 1310 (“The abatenent of this
public nuisance [i.e, actual removal of infested plants] shall be at the
expense of the aforenenti oned person(s).”); 16 Del. C. § 7803 (requiring the
“physical ability to perform asbestos abatement work wi thout endangering the
health and safety of others.”); WImngton City Code 8 13-133 (ordering “the
removal , abatenment encapsul ation, or other simlarly approved nethod of
abatement of the [l ead-based] paint. . . .").
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However, when interpreting a statute the Court does not
| ook at the nmeaning of the words as they stand al one. Words
grouped together within a statute are to be given related
meani ng. 2 In the present context this dictates that the
meani ng of abatenment nust be decided in relation to the words
“razing”, “demolition” and “removal” in the relevant portion
of 8§ 4133.

The Town contends that under the above-nmentioned rul es of
statutory construction, the term abatenment is not linked to

the verbs of “razing, denmolition, [and] renoval”. It further

suggests the second or used in the provision is a
di sjunctive used to express an alternate category.® Under the
Town’s interpretation, “abatenment” can therefore include “any
act that results in [or | eads to] the suppression, alleviation
or mtigation of a nuisance” as used in 8§ 4133. EPC insists
the term abatement is linked for definitional purposes with
the terms signifying the elimnation of hazards and/or
nui sances, and read together, limt the reach of 8§ 4133 to

costs and expenses directly associated with the elim nation of

any conditions so covered.

12 See, Butler v. Butler, 222 A 2d 269, 271 (Del. 1966) (citing 2

Sut herl and, Statutory Construction (3d ed.)).

13 1A Sutherland at & 21:14, 2A Sutherland at § 47:16

Page 6 of 9



The Court finds the argument made by EPC nore persuasive.
The rul es of statutory construction and connmon sense support
such a finding. The |Ianguage in question fixes the liability
of the party responsible for the problem to that which it
takes to physically elimnate or reduce the sane. It does not
provide for the recoupnent of indirect costs. Nor do the
other statutory provisions referred to by the defendant?
provi de any assistance in this regard. They are simlarly
silent and the Town has not indicated that such costs were
ever collected under the auspices of those authorities.
______The costs and/or expenses which the Town is seeking to
recover are | egal fees and overtime wages of certain enpl oyees
incurred in connection with activities and proceedi ngs begun
to inpose a 8 4133 lien. They do not arise from activities
directly related to the elimnation or reduction of a hazard
or nui sance. To achieve the result that the Town desires
woul d have required the insertion of |anguage in 8 4133
providing for the recovery of costs associated with securing
or enforcing the lien. Since §8 4133 is silent in that regard,
the Town is not entitled to the relief sought via that

statutory authority.

14 31 Del. C. § 4102; 31 Del. C. § 4126(h).
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In Iight of the foregoing conclusion relative to the
definition of “abatement”, the second requirement of § 4133,
whet her EPC refused or failed to conply with an order of the
appropriate official to abate the nuisance in question, need
not be addressed. Moreover, it appears to the Court that
there are material facts necessary to resolve this issue in
di spute and coul d not have been resol ved short of trial in any

event . 1®

15 EPC clains it promptly responded on October the 7, 2002 after

having received notice of the mold condition in the Fenwi ck apartnments. PI .
Mot. Summ J., D.I. 7, 1 9. at 4. The Town alleges EPC failed to duly conply
with the Town’s order to condemn and vacate the buil dings. Def. Reply Br.

D.1. 8 ¢ 6, at 3. Bot h sides point to the record and affidavits to prove the
truth of their statements notwi thstanding their assertions that there were no
mat eri al di sputes of fact.
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CONCLUSI ON

For the aforenentioned reasons, the Plaintiff’s
Motion for Summary Judgnment nust be, and hereby is,
grant ed.

I T I'S SO ORDERED

TOLI VER, JUDGE
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