IN THE SUPERIOR COURT OF THE STATE OF DELAWARE
IN AND FOR KENT COUNTY

THE FRIENDS OF OLD DOVER, INC,,
HENRY R. HORSEY, HOLLY JOHNSON
and CHARLES JOHNSON,

Petitioners, CA.No. 05A-07-001 WLW
V.

CITY OF DOVER PLANNING COMMISSION
consisting of JOHN FRIEDMAN, CAROL H..
YOUNG, MICHAEL VON REIDER, WILLIAM
J. DIMONDI, THOMASHOLT, FRED TOLBERT
ROBERT D. WELSH, FRANCISWINSLEY
and FRANCIS C. NICHOLS; and YOUNG &
MALMBERG, P.A., aDelaware professional
association; and YOZIMA, L.L.C., aDelaware
limited liability company,

Respondents.
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Submitted: October 18, 2005
Decided: January 31, 2006

OPINION AND ORDER
Upon Petitioners' Application for Attorney’s Fees and Expenses.
Denied.
Grover C. Brown, Esquire and Michael J. Maimone, Esquire of Gordon, Fournaris &

Mammarella, P.A., Wilmington, Delaware, attorneys for the Petitioners.

Nicholas H. Rodriguez, Esquire and William W. Pepper, Sr., Esquire of Schmittinger &
Rodriguez, P.A., Dover, Delaware, attorneys for City of Dover Planning Commission.

William E. Manning, Esquire and Richard A. Forsten, Esquire of Klett Rooney Lieber &

Schorling, Wilmington, Delaware, attorneys for Y oung & Malmberg, P.A. and Yozima,
L.L.C

WITHAM, R.J.
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Petitioners, The Friends of Old Dover, Henry R. Horsey, Holly Johnson and
Charles Johnson, are seeking attorney’s fees and expenses in the amount of
$134,432.05' from Respondents, City of Dover Planning Commission, Young &
Malmbergand Y ozima. Thisistheir second request for attorney’ sfeesand expenses.
In an Order dated June 20, 2005, this Court denied Petitioners' first request for fees
and expenses opining that this case did not fall withinthecommon benefit exception,
because the “equitable and practical considerations tha justify fee shifting are not
presently before this Court.”? However, in tha decision, this Court also granted
Petitionersleaveto file anew petition for writ of certiorari to seek judicial review of
the Commission’s latest decision® A day after Respondents were served with this
new petition, Mr. Zimmerman demolished the historic structures tha were the root
of thiscase. Petitioners arguethat the destruction of the three historic structures that
Petitioners were attempting to protect constituted “ bad faith.” Petitionersalso argue
that Respondents’ actions rendered this case moot, which they argue is another
applicable exception to the general rule that parties pay their own legal fees and
expenses. Respondents assert that thisapplication for feesand expensesisbarred by

the theory of resjudicata. They also contend that both the bad faith and mootness

The attorney’ s fees amounted to $126,660.00 and the expenses were $7,772,05.

*The Dover Historical Soc’y v. City of Dover Planning Comm' n, Del. Super., C.A. No. 03A-
06-002, Witham, J. (June 20, 2005) (ORDER).

*|t should be noted tha my decision in this case has no relevance to Petitioners’ Writ of
Certiorari. Nor isit pertinent to Petitioners Complaint filed inthe Court of Chancery seekingrelief
based on Mr. Zimmerman’ sconduct, over which | now havejurisdiction. Thisdecisionisrestricted
solely to theissue of attorney sfees.
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arguments are without merit.

For the reasons set forth below, Petitioners’ Application for Attorney’s Fees
and Expenses isdenied.

Discussion

Petitioners and Respondents contentions will be addressed individually
below.
Bad Faith:

Petitionersarguethat the destruction of thethree historic structures constitutes
bad faith. In support of that argument, Petitioners cite Sawik v. State* and Brice v.
Sate° In Sawik, the Delaware Supreme Court stated, “[u]nder the so-called
‘AmericanRule,’ theremedy of feeshiftingisordinarily not availableto aprevailing
litigant absent statutory authority to award costs, including counsel fees.”® However,
one exception to this rule occurs when the “losing party has ‘acted in bad faith,
vexati oudly, wantonly, or for oppressivereasons . ...””” Notably, thepurpose of this
exceptionisto deter abusivelitigation and harassment, whichin turn will protect the
integrity of thejudicial system, anditonly appliesin extraordinary cases.® Examples

of bad faith include “when ‘parties have unnecessarily prolonged or delayed

4480 A.2d 636 (Del. 1984).
5704 A.2d 1176 (Del. 1998).
5480 A.2d at 639.

Id. at 639 .

®Brice, 704 A.2d at 1179.
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litigation, falsified records or knowingly asserted frivolousclaims.’”® Whilethislist
IS not conclusive, it is indicative of the type of behavior Delaware courts have
deemed to be in bad faith.

In the case sub judice, the actionsthat Petitioners assert were conducted inbad
faith are not comparabl e to the actions which Delaware courts have held to represent
bad faith. Bad faith, according to the courts, applies to litigation tactics, not any
conduct remotely related to the case before the court. Additionally, it isunfair, not
to mention inaccurate, for Petitioners to summarily concludethat Mr. Zimmerman's
actions are attributableto Y oung & Malmberg and Y ozima simply because they did
not make an argument to the contrary in their responses. Therefore, | conclude that

Respondents did not act in bad faith. Thus, this part of Petitioners argument fails.

M ootness:
Petitioners’ second contention isthat this case fallswithin a second exception

to the American Rule. That exception allows a court to award attorney’s fees and
expenses wherethe petitioner demonstrates: “ (1) thelitigation was meritoriouswhen
filed, (2) the action rendering the litigation moot produced the same or a similar
benefit sought by the litigation, and (3) there was a causal relationship between the
litigation and the action taken producing the benefit.” °

This argument is unpersuasive for two reasons. First, Grimes is another

“corporatebenefit” case, whichthisCourt al ready determined wasinapplicableto the

°Kaung v. Cole Nat'l Corp., 884 A.2d 500, 506 (Del. 2005).
°Grimes v. Donald, 791 A.2d 818, 821 (Del. Ch. 2000).
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casesubjudice.* Second, thiscasedoesnot meet thetest established inGrimes. The
second prong clearly is not me because the action rendering the litigation moot,
according to Petitioners, was Mr. Zimmerman’s destruction of the three historical
structures. Such action was the diametrical opposite of the result sought by
Petitioners, as they were attempting to blodk Respondents from building the Water
Street Office Plaza Il within the historicdistrict of Dover. Consequently, Grimesis

Inapposite and Petitioners’ second contention is unsuccessful.
Res Judicata:

Respondents' primary argument in opposition to this petition is that the
applicationisbarred by resjudicata. Res Judicata bars a“second suit based on the
same cause of action after a judgment has been entered inaprior suit involving the
same parties.”** Ingramv. 1101 Stone Associates LLC,* outlined the five-part test

for resjudicata:

(1) the original court must have jurisdiction over the subject matter and
the parties; (2) the parties to the original action must be the same as
those parties, or in privity, in the case at bar; (3) the ariginal cause of
action or the issues decided must be the same as thecase at bar; (4) the
Issues in the prior action must have been decided adversely to the
[Petitioner] in the case at bar; and (5) the decree in the prior action was
afina decree.

Here, this Court had jurisdiction over the subject matter of thefirst application

“The Dover Historical Soc'y, Del. Super., C.A. No. 03A-06-002, at 10.
20ne Va. Ave. Condo. Ass n of Ownersv. Reed, 2005 Del. Ch. LEXIS 115, at * 24.
132004 Ddl. Super. LEXIS 77, at *23-24.
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for attorney’s fees and expenses. The parties in both actions are identical. Two
issueswere decided inthe original cause of action - whether to allow asupplemental
petitionfor writ of certiorari and whether to award attorney’sfeesand expenses. The
issue of awarding attorney’ sfees and expensesisthe same asthecaseatbar.* Inthe
prior action, this Court denied Petitionas application for attorney’s fees and
expenses. Lastly, the decree in the prior action was a final decree on the issue of
attorney’s fees and expenses. As a result, | find that res judicata applies to this

current action.

Based on the foregoing, Pditioners Application for Attorney's Fees and

Expensesisdenied.

I'T IS SO ORDERED.

/s William L. Witham, Jr.
R.J.

WLW/dmh
oc. Prothonotary
xc:  Order Distribution

“While Petitionersargue that Mr. Zimmerman’s conduct creates anew issue, thisargument
is not accepted. His conduct could not affect my previous decision to deny attorney’s fees and
expenses. My prior decision was based on my finding that this case did not fit into any exception
of the American Rule Despite Petitioners latest attempt to assert that his conduct constituted bad
faith, I am still unpersuaded.



