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Roland Grenier, Sr., plaintiff below, worked asario mechanic for thirty-
eight years. During that time, he developed medimima, a fatal form of lung
cancer. As an auto mechanic, Grenier worked wrtldycts manufactured and
supplied by General Motors Corporation and Ford dvicfompany, defendants
below. Grenier is one of several plaintiffs whaulght an action in the Superior
Court, alleging that dust from brake shoes and rotfrection products
manufactured by GM, Ford, and numerous other defaisgd caused either
asbestosis, mesothelioma, or lung cancer. GM and j6ined Chrysler’s pretrial
motion in limine to exclude the plaintiffs’ genexausation experts. One Superior
Court judge decided all of the pretrial motions ¢tion judge”), and another
oversaw Grenier’s trial (“trial judge”). The jufgund GM and Ford strictly liable
and found GM acted negligently, allotting sevengrgent responsibility to GM,
sixteen percent to Ford, and two percent each vensether friction product
manufacturers (Abex, Bendix, Borg Warner, Daiml&rySler, Hk. Porter, Johns-
Manville, and Maremont).

In this appeal, GM and Ford allege that the motjodge abused his
discretion by denying their motions to exclude Gen and the other plaintiffs’
unreliable and, therefore, irrelevant expert testiyn GM and Ford also contend
that the trial judge erred or abused her discrdbyin (1) denying their motion for

judgment as a matter of law because Grenier fadgufesent sufficient evidence to



prove causation; (2) denying their motion for a néwal because Grenier
concealed evidence, until after trial, that dingecupported GM and Ford’s
alternative causation defense; (3) excluding relevavidence and admitting
irrelevant and speculative evidence; (4) impropénistructing the jury; and (5)
denying their motion for a new trial because Gregsieounsel gave an unduly
prejudicial and inflammatory closing argument. @GWd Ford further allege that
the cumulative effect of these various errors kstithem to a new trial.

We conclude that the motion judge erroneously adttarized the record
evidence underlying his decision to deny GM ancethmotion to exclude the
plaintiffs’ experts’ opinions. Because the motjodge erred in his findings of fact
supporting his legal conclusions, at this point meed not address GM’s and
Ford’s claims that the trial judge committed legabr. We remand for the motion

judge to reconsider the admissibility of the pldistexperts’ opinions.

FACT AND PROCEDURAL BACKGROUND
Throughout Grenier’s career as an auto mechamicinstalled and repaired
friction products, including brake shoes and clyteks, manufactured by GM and

Ford. Those friction products contained chrysotitme of three forms of

! Before becoming an auto mechanic, Grenier workeda farm; at a clothing factory

(loading and unloading washing machines); paintwogses; and also visited his father, who
worked as a residential contractor, at varioussjtés.



commercially used asbestos. GM and Ford do ngiutesthe ample and well
established evidence that exposure to some prodoatsining chrysotile, under
certain conditions, causes mesothelioma. Thegtinsowever, that the chrysotile
fibers in friction products are significantly difent and that there is insufficient
reliable evidence linking exposure to friction puots and lung disease.

GM and Ford offer several reasons why auto mechkaarie not at increased
risk of developing mesothelioma. First, they clathat chrysotile asbestos,
generally, is far less toxic than other forms diestos. Second, in manufacturing
friction products, the chrysotile fibers are heatedl milled. This process, GM
and Ford argue, alters the chrysotile fibers’ stgfaharacteristics, which affects
the fibers’ interaction with human lung tissue.iréihthe chrysotile used in friction
products is embedded in a resin matrix, which makesfibers less prone to
release and respiration. Fourth, friction productsate and are subjected to high
temperatures that convert chrysotile into forsteré non-toxic substance. Fifth,
those high temperatures also alter the surfaceacterstics of any chrysotile not
converted into forsterite. Sixth, those remainohgysotile fibers tend to be small
enough to be readily expunged from the lungs. IFin&M and Ford claim that
auto mechanics’ time-weighted average exposure s$besios is within

contemporary regulatory limits.



Before trial, GM and Ford joined in ChrysleBsaubert® motion to exclude
Grenier's and the other plaintiffs’ experts’ testimy opining that exposure to
friction products causes lung disease. GM and Fbralenged those experts’
methodologies and analyses, particularly theiufailto give adequate weight to
several epidemiological studies that demonstratemhereased risk of lung disease
for people routinely exposed to friction productSM and Ford argued that these
epidemiological studies trumped the evidence raligoh by the plaintiffs’ experts.
In response, Grenier and the other plaintiffs @sdethat those epidemiological
studies are flawed and the epidemiological evidenoomcerning exposure to
friction products and lung disease is “equivocallhe plaintiffs argued that the
chrysotile fibers in friction products are indigjinshable from the chrysotile fibers
used in other asbestos products, which allows tteeraly on the well established
evidence that chrysotile, generally, causes lungeaie. The plaintiffs also
asserted that, in any event, their experts valrdled on case reports, animal
studies, and pathological studies to concludedkpbsure to friction products can
cause lung disease.

In 2005, the motion judge conducted a four Baybert hearing to consider

the reliability of the plaintiffs’ evidence concémng “whether automotive friction

2 See generally Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993%ee
also, e.qg., Weisgramv. Marley Co., 528 U.S. 440 (2000)umho Tire Co., Ltd. v. Carmichael,
526 U.S. 137 (1999)General Elec. Co. v. Joiner, 522 U.S. 136 (1997).



products, which contain chrysotile asbestos, casedesothelioma, Lung Cancer
or Asbestosis® The motion judge analyzed the qualifications amethodologies
of the plaintiffs’ four experts (Ronald F. Dodsdt).D., Sammuel Hammar, M.D.,
Richard A. Lemen, Ph.D., and Arthur L. Frank, M.Bh.D.) and the defendants’
lone expert (Michael Goodman, M.D.). The motiodga ultimately concluded
that the “plaintiffs’ medical and scientific evides ... is sufficiently reliable to
pass through thBaubert filter, and that the proper manner by which tollemge
the plaintiffs’ theories, and to expose their wezdges, is through vigorous cross
examination of the plaintiffs’ expert withessés.”

At trial, Grenier exclusively relied on Dr. Lemsntestimony to establish
that friction products generally cause mesothelionta defense, GM and Ford
presented a number of epidemiological studies dstrating no increased risk of
lung disease associated with exposure to frictimaycts. GM and Ford insisted
that Grenier's disease resulted from his exposorether forms of asbestos
products,i.e.,, not from his exposure to friction products. Afseveral weeks of
testimony, the jury returned a verdict in favor Gfenier for $2 million. This

appeal followed.

3 In re Asbestos Litigation, 911 A.2d 1176, 1182 (Del. Super. 2006).

4 Id. at 1180.



DISCUSSION
The Admissibility of Plaintiffs’ Expert Opinions.

We review a motion judge’s decision to deny exdnsif expert testimony
for abuse of discretion. In reviewing the motion judge’s decision, we mwithe
motion judge’s findings of fact “to determine ifeth are supported by the record
and are the product of a logical and orderly reempprocess® Although we
conclude that the motion judge erred in his facfunlings concerning two of the
plaintiffs’ expert opinions, we have not concludédt he necessarily abused his
discretion. Therefore, we remand with instructidios the motion judge to
reconsider and clarify his evidentiary determinasiaunderlying his decision to
admit those experts’ opiniors.

Dr. Dodson’s Opinion
The motion judge determined that Ronald F. Dodd@n,D. possessed

sufficient qualifications and that his methodologiyd analysis were adequately

> M.G. Bancorporation v. Le Beau, 737 A.2d 513, 522 (Del. 1999) (citidpiner, 522 U.S.
at 141-42).

6 DCV Holdings, Inc. v. ConAgra, Inc., 889 A.2d 954, 957-58 (Del. 2005).
! Given the complexity and sheer volume of therasty at issue, we sympathize with the
motion judge’s concerns regarding his ability tb@carbiter. In the interest of justice, we write
not to criticize the motion judge’s thoughtful ofn but to seek a clear guarantee that he
adequately fulfilled the gatekeeping dutizaubert and D.R.E. 702 mandate.



reliable to opine that the “chrysotile containedbiake linings and clutches is no
different than the chrysotile he has studied ireotgipes of products’”

Dr. Dodson is “a researcher with an advanced deigré&e sciences and a
specialty in biological electron microscopyl,]” wd® work “involves the study of
human tissue and cell structure and the analysasbéstos fibers under sensitive
and powerful microscopes.” The motion judge described the basis for Dr.
Dodson’s opinion as follows:

Dr. Dodson wrote a peer-reviewed paper in whiclexgained how
he “washed” worn automotive clutches and lookedhat surface
debris under an electron microscope. He found sshmet chrysotile
fibers and “a considerable number” of long chrysdibers. He then
studied lung tissue of an individual “whose primanyrk activity had

centered on clutch refabrication” and found aslsestibers

comparable to those he observed from the worn lehstc He

performed a similar experiment with new frictiorakes and, again,
reduced his findings to writing in a peer-reviewgapber. In this
instance, he was testing a hypothesis that frighiducts that have
been bound in a matrix do not release respiralilesass fibers. After
washing the brakes, among other materials (incgidine resin

binding), he found respirable chrysotile asbestwer$™®

The motion judge continued: “In addition to lookimg the size and amount of
chrysotile fibers released from friction produdis, Dodson also considered the

surface characteristics of the fibers and concludéldat there is no basis to

8 In re Asbestos Litigation, 911 A.2d at 1184.
° Id. at 1183.

10 Id. at 1184.



distinguish the surface characteristics of frictiofibers from those of other
chrysotile fibers:**
That characterization of Dr. Dodson’s analysis & supported by the
record. From Dr. Dodson’s testimony at taubert hearing:
Q: And in the fibers that you analyzed, again, yaren’t able to,
or you didn’t undertake to try to analyze the scefaharge or
the surface chemistry? [...]
A: No, sir.
Dr. Dodson’s testimony contradicts the motion judgeharacterization of his
expert opinion. The motion judge also found that Dodson testified that he
would have detected changes in surface charaaterigtder transmission electron
microscopy (TEM)'? In that respect, the motion judge also erred'stFbecause
Dr. Dodson admitted that he did not attempt to yweathe surface characteristics
of the fibers that he studied, it is irrelevant Wee Dr. Dodson “would have
detected changes in surface characteristics urteler microscopy.” Second, even
if he had analyzed the surface characteristics red fibers, Dr. Dodson

acknowledged that “TEM microscopy allows only fdretdetection ofsome

alterations irsome surface characteristics.”

1 Id. at 1203 (emphasis supplied).

12 Id. at 1203 n.167.



Whether Dr. Dodson adequately considered the pateafifferences in the

surface characteristics of friction products ievaint because he and Dr. Lemen

both acknowledged that surface characteristicscattee carcinogenicity of the

fibers. From Dr. Dodson’s testimony at thaubert hearing:

Q:

A:

And surface charge has also been brought upotentmlly
affecting carcinogenicity?

It affects some of the reactivity, yes.
And surface chemistry?

Yes. | outlined all of those in a couple of pgpers.

Dr. Lemen acknowledged the same:

Q:

A:

And at the bottom, they say, “These observatistiengly
suggest that the surface charge characteristitiseirelectronic
state of asbestos fibers may be responsible fobidogic
activity.”

Is that what they concluded?

Yes.

And in fact, that’s not inconsistent at all witthat Dr. Dodson
and | discussed about the competing theories aftayicity

and carcinogenicity among these fibers, is it?

No, not all.

It is apparent that the motion judge misconstrued M»dson’s testimony

from his finding that: “And, although Dr. Dodsonkaowledged that he could not

confirm what occurs biologically or chemically.e surface charge or surface

10



chemistry) when lung or pleura tissue comes inttax with a friction fiber, even
Chrysler concedes that ‘no one can describe thorkadhat make any fiber
carcinogenic.™ The motion judge’s citation to Dr. Dodson’s tesiny does not
support this finding.

Because an expert’s methodology must be not otigbte intrinsically but
also be reliably applied to the facts of the spediése:* we remand for the motion
judge to determine whether, notwithstanding thogssciharacterizations of the
record, Dr. Dodson’s opinion is sufficiently rellab

Dr. Lemen’s Opinion

Dr. Lemen is “an epidemiologist and industrial rem@st who has studied
asbestos for more than thirty yeat3.”"We find that the motion judge similarly
mischaracterized the record in relation to two atpef Dr. Lemen’s opinion, and
we remand for the motion judge to reconsider tipation’s admissibility. Given
our above discussion concerning Dr. Dodson’s opinilee motion judge may need

to reassess his conclusion that Dr. Lemen could @al Dr. Dodson’s “bridge,

13 Id. at 1203 (citing Dr. Dodson’s testimony that he wed able to or did not try to

analyze the surface charge or the surface chenakthe friction fibers that he analyzed).

Y SeD.R.E. 702seealso, e.g., McClain v. Metabolife International, 401 F.3d 1233, 1245
(11th Cir. 2005) (“[an expert’s] conclusions [mbsf] supported by good grounds for each step
in the [scientific] analysis.... [A]ny step that dars the ... analysis unreliable under the
Daubert factors renders the expert’s testimony inadmissiplHudgens v. Bell Helicopters,

328 F.3d 1329, 1344 (11th Cir. 2003) (“an expdgikire to explain the basis for an important
inference mandates an exclusion of his or her opif.

15 In re Asbestos Litigation, 911 A.2d at 1188.

11



grounded in reliable science, between the scientifita regarding the association
between unrefined chrysotile and asbestos-relaisglases and the association
between friction products and asbestos-relatesiéese®

The motion judge misstated the evidence when helaeded that Dr.
Lemen’s “use of the Bradford Hill criteria to realts conclusion that exposure to
friction products increases the risk of asbestesalie reflects an appreciation for
and adherence to a sound scientific methodoldgy.”The motion judge,
apparently, misconstrued Dr. Lemen’s testimonysdson the record, Dr. Lemen
did notdirectly apply the Bradford Hill considerations to the dues of whether
exposure to chrysotile fibefsom friction products causes mesothelioma and the
other asbestos related diseases; rather, Dr. LambBnapplied the criteria with
respect to general chrysotile. Dr. Lemen did soabse “[h]e is also of the
opinion, based on Dr. Dodson’s researadnd other peer-reviewed research, that
there is no scientifically justifiable reason tackxe exposure to friction products
from this comprehensive body of scientific evideite

Dr. Lemen acknowledged the assumptions underlyis@binion:

Q: Is it your opinion that working on cars, beingpesed to
friction products, increases the risk of mesothea®

16 Id. at 1204.
17 Id.

18 |d. at 1205 (emphasis added).

12



A: Itis my opinion that working on cars in situais where fibers
are given off and they are asbestos fibers, trasgettiibers will
increase the risk of that individual for developiag asbestos-
related disease.
Q: Now you assume, don’t you, in reaching that amion that
the fibers that are released have the same bialoghality or
biological propensities as chrysotile fibers tharevstudied in
other areas, right?
A:  Thatis true.
Despite Dr. Lemen’s admitted assumption, the mgtidige concluded that even if
the plaintiffs did not reliably establish that tlolrysotile fibers from friction
products are physically and chemically indistingaisle, the plaintiffs offered
sufficient evidence to establish that exposureriidn products can cause lung
disease.
In holding that the defendants’ occupation spe@pidemiological evidence
did not “trump” the plaintiffs’ evidence, the motiqudge relied on a proposition
unsupported by the record. The motion judge stdkiedally, both Dr. Lemen and
Dr. Hammar rely upon the epidemiological data duAwstralia that, in their view,
notwithstanding admitted shortcomings, supportassociation between exposure

to friction products and asbestos diseas®s.Dr. Lemen’s testimony at the

Daubert hearing contradicts this finding:

19 Id. at 1210.

13



Q:  And although your word is “equivocal,” | thinfou’ll agree
that none of [the epidemiological studies] have destrated a
positive association between friction product expes and
mesothelioma?

A: | think we can agree on that.

It is unclear whether the motion judge’s erronefactual findings colored
his ultimate decision to admit Dr. Lemen’s generdusation opinion.
Accordingly, we remand for reconsideration andifitation consistent with this
opinion.

CONCLUSION
NOW, THEREFORE, IT IS ORDERED that this matter ENRANDED for

further proceedings consistent with this ordemisdiiction is retained.
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