IN THE COURT OF COMMON PLEAS FOR THE STATE OF DELANRE

IN AND FOR SUSSEX COUNTY

GEORGE WALKER
C.A. #04-08-045
Plaintiff,

V.

CONCRETE CREATIONS
Submitted: August 10, 2005
Defendant. . Decided:  August 31, 2005

Garven F. McDaniel, Esquire, attorney for Plainti@eorge Walker
Tasha Marie Stevens, Esquire, attorney for Defehdaoncrete Creations

DECISION AFTER TRIAL

In this action the Court is called upon to detemmuhether either
party breached a contract for the installation afoacrete patio. Plaintiff
claims that Defendant breached the contract bm@aib complete the work
within a reasonable period of time. Plaintiffs sel@knages in the amount of
$4100.00 which represents payment made on theaminDefendant claims
that performance would have been completed in soresble time but for
the Plaintiffs unilateral repudiation of the comtraDefendant seeks damages
in the amount of $6,166.00 which represents theusatndue on the contract.
The Court conducted a trial and took testimony evidence on August 10,
2005. This is the Court’s decision.



FACTS

The Court makes the following findings of facteafreviewing the
testimony and exhibits submitted. The partiesrext@to a written contract
on March 13, 2004. (Ex. E.) The Defendant agreethstall a stamped
concrete patio on the Plaintiff's property. In saeration thereof, the
Plaintiff agreed to pay the Defendant a flat ret&&100. The Plaintiff was
to pay $4,050 upon signing the contract, $3,750nupompletion of the
installation and $300 upon completion of the seapglication.

The contract initially provided that the Defendawbuld begin
construction of the patio on March 29, 2004 and mlete the project by
April 4, 2004. Fran Knox, an agent of the Deferidaoratched out those
dates when the Plaintiff did not pay the initialpdsit upon signing the
contract on March 13, 2004. The contract inclusegations which
extended the payment of the initial deposit to M&t@, 2004 and that a new
start date would be provided. The Plaintiff didt pay the initial deposit
until March 27, 2004. Instead of paying $4,05& #iaintiff paid a total
deposit of $4,100. On March 27, 2004, pursuana taritten addendum
between them, the parties modified the originaltiaart to expand the size
of the patio for an additional $2,166. (Ex. F.)hus, all work under the
contract was to be performed for a total of $10,266

Thereafter, the Defendant began to construct ghgo for the
Defendant by excavating certain areas in the Rifgnback yard. There is
some dispute between the parties as to when thenDaht began work on
the Plaintiff's project. The Plaintiff alleges thihe Defendant began work
on May 4. Thereafter, the Defendant worked onpidu# for approximately
two to three days. On May 13, 2005, the Plairtgfininated the contract



with a letter that he placed in a wheel burrow that Defendant left on his

property and/or that he faxed to the Defendant.e Tditer purported to

cancel the contract because of the Defendant’uttato perform.” (Ex. I.)

Thereafter, the Plaintiff commenced this suit agiaihe Defendant.
DISCUSSION

There is no dispute among the parties that aemritiontract existed

between them. This Court must decide if eithetyplreached the contract

and if so, whether the non-breaching party is kedtito damages.

Time Was Not of the Essence

The first issue before this Court is whether “timas of the essence”
for performance under the contract. When the Efficancelled the
contract at issue, he stated that the reason éocahcellation was due to the
Defendant’s failure to perform, “both as writtentire contract and verbally
in the time since.” Thus, the gravamen of therRiffis claim seems to be
that the Defendant did not comply with an allegegeament that the
Defendant was to perform the work by a certain.date

This Court must look at two things when determinivigether time is
of the essence in a contract. The contract mubkereprovide specific
language that “time was of the essence,” or thessoof dealing between
the parties must imply that time was of the essei@ilver Properties, LLC
v. Ernest E. Megee, L.,22000 WL 567870, *2 (Del. Ch.).

The original contract initially provided that theef@ndant would
begin the project on March 29, 2004 and complete dioject nine days
later, on April 7, 2004. However, according to testimony of several of
the witnesses who testified before the Cotirg parties agreed to modify

these dates as a result of the Plaintiff's inabitd provide the Defendant



with a deposit upon signing the contract and bezdlis Plaintiff sought to
expand the project. A handwritten note on the remtteffectively states that
the Defendant would call the Plaintiff and notifiyrhof a new start date.

The parties agreed to modify certain terms of tbatract. The
contract was effectively modified as is evidentnfréthe notations on the
original contract, the addendum and the testimomyseveral of the
witnesses. Had the dates on the original contemiained the same, the
Plaintiff may have had a stronger argument thaetinas of the essence.
However, the modification, which occurred as a ltesuthe Plaintiff's late
payment of the deposit and the Plaintiff's requiesexpand the project,
renders the dates inapplicable. Accordingly, tbat@ct itself does not
provide that time was of the essence.

The Court now turns its attention to the partiesurse of dealing.
Joseph Lippold jointly owns the property at issughwthe Plaintiff.
Although the Plaintiff was a party to the contradt, Lippold coordinated
the project on the Plaintiff's behalf. He testifithat the Defendant’s office
manager, Trish Knox, communicated a new start datéim after the
Plaintiff paid the deposit and the Defendant orddhee necessary materials.
The Defendant agreed to commence performance on Bay004.
Although the parties disagree as to when the Deifeinéctually began
working on the project, the Court finds Mr. Lipp@destimony credible in
light of the fact that he kept detailed recordshaf project. Thus, the Court
finds that the Defendant commenced performance dme earlier than
scheduled, on May 4, 2004. Mr. Lippold stated that continued to
converse with Ms. Knox from the start date on May2004 until the
Plaintiff terminated the contract on May 13, 20@though this Court finds

that the parties discussed a tentative plan fdopeaance of the project, this



Court heard no evidence whatsoever, that the partiached an agreement
as to when the work was to be completed or thah su¢erm would be
essential to the contract. Consequently, this Cins that the course of
dealing between the parties does not indicatetithatwas of the essence.
Because neither the written contract itself, reg tourse of dealing
between the parties stated or implied that time efdhe essence, this Court

finds that time was not of the essence.

The Plaintiff Did Not Allow Reasonable Time for féemance

If time is not of the essence in a contract, thaurCovill imply a
reasonable time for performancé&lartin v. Star Publishing Cp.126 A.2d
238, 244 (Del. 1956%ee also, Bryan v. Moqra004 WL 2271614, *2 (Del.
Ch. 2004). The Defendant commenced performanddlayn4, 2004. The
Plaintiff attempted to cancel the contract ninesdkger, on May 13, 2004.
Thus, this Court must decide whether the time betwilay 4, 2004 and
May 13, 2004 was a reasonable time for the Pl&intf demand
performance.

The parties have provided this Court with significgvidence that
will aid it in determining whether the Defendamhély performed. Prior to
the modification, the parties agreed that the wedkild be completed nine
days after commencement of the work. Thus, thertQoosely considers
that approximately nine days would be sufficientctomplete the original
work. However, two factors would contribute to ariance in the
calculation of a reasonable time for performanéérst, the start date was
postponed as a result of the Plaintiff's failurgpaty the deposit upon signing
the contract. Additionally, upon the Plaintiffequest, the parties expanded

the project.



The Court finds that based on the testimony andesde presented
that the length of time that it would take for thefendant to complete the
project may have been altered by the fact that ghgect had to be
rescheduled due to the Plaintiff's postponed payman the deposit.
Likewise, the Plaintiff's request to expand thejpcd by 174 square feet
would undoubtedly extend the amount of time in white Defendant could
have reasonably completed performance. Finallyd#élay in the start of the
project placed this project in competition for tim@th other jobs the
Defendant scheduled prior to the delay caused aytff's late payment of
the initial installment. Fran Knox, who oversaw therformance of the
project, testified that he intended to completeghsgect within two to three
days of the date that the Plaintiff terminated ¢batract. The Court finds
his testimony credible in light of his experiencAdditionally, the Court
finds that performance under the timeline provitdgdMr. Knox would be
reasonable considering the modification to the remht

Despite the modifications to the terms of the cactir which were
requested and compounded by the Plaintiff himsedf,Plaintiff unilaterally
terminated the contract just nine days after thefebsant actually
commenced work on the project. In light of thaialiterms of the original
contract, the Plaintiff's delay in paying the depand the modifications
sought by the Plaintiff pursuant to the addendunsg €Court finds that the
Plaintiff did not provide a reasonable amount aidifor the Defendant to
complete performance prior to his unilateral temion. Therefore, the
Defendant did not breach the contract when it dail® complete
performance by May 13, 2004.



Plaintiff's Unilateral Termination

The Court now considers whether the Plaintiff grdypterminated the
contract at issue, or alternatively, whether theirf@ff's unilateral
termination constituted a breach of the contract.

A unilateral attempt to terminate a contract issidered repudiation
under the law.Rochdale Village, Inc. v. Public Service Employdéyson,
605 F.2d 1290, 1297 (ad Cir. 1979);See also Lopresti v. Mersp2001
WL 1132051, *6 (S.D.N.Y.). |If a contract providésat a party may
unilaterally terminate the agreement, repudiatidfecéively cancels the
contract. ld. However, if the contract does not provide atighunilaterally
terminate the contract, then the repudiation dasscancel the contract,
rather it breaches the contradd.

The Court has reviewed the contract at issue alhdofa its
modifications. The contract did not provide theaiRiff a right to
unilaterally terminate the contract. Accordingllye Plaintiff's repudiation

effectively breached the contract.

Damages

To recover damages, Defendant must show that sidgtantially
performed under the terms of the contraEmmett Hickman Co. v. Emilio
Capaldi Developer, In¢.251 A.2d 571 (Del. Super. 1969). As was
discussed above, the Defendant substantially cechplith the terms of the
contract. The Court finds that the Defendant begarformance of the
contract and intended to complete the project Bhafter the Plaintiff

repudiated the contract. But for the Plaintiffepudiation, this Court does



not doubt that the Defendant would have timely qeenied. Accordingly,
the Defendant is entitled to damages.

The parties presented significant evidence witpeesto the costs of
labor and materials on the project. However, ugmnew of the contract,
the Court finds that the contract at issue wasaaréte contract, meaning
that the contract provided a total price, whichuded all costs of labor and
materials. Accordingly, itemization is unnecessary

Normally, the remedy for a breach of contract isdah upon the
reasonable expectations of the parti€uncan v. TheraTx., Inc775 A.2d
1019, 1022 (Del. 2001). Expectation damages amsured by the amount
of money that would put the promisee in the sanstioo as if the promisor
had performed the contractd. The original contract required the Plaintiff
to pay the Defendant $8,100. The modificationezhfor the Plaintiff to pay
an additional $2,166. Thus, the Plaintiff was ieegl to pay a total of
$10,266 under the terms of the entire contracte Phaintiff paid an initial
deposit of $4,100. Accordingly, a balance of $6,16émains due pursuant
to the contract and represents the Defendant'sctxiien damages. The
contract itself also states that the Defendant nstled to recover for
reasonable attorney expenses, court costs aneshter the event that the
Plaintiff breached the contract.

CONCL USION
For the foregoing reasons, the Court finds thatRhintiff breached

the contract when it wrongfully repudiated the caat on May 13, 2004.
Consequently, the Defendant is entitled to damagédse amount of $6,166.
Additionally, the Defendant is entitled to reasdeaéttorney’s fees, court

costs and interest. Counsel for Defendant will sitilam affidavit supporting



fees to the Court by September 13, 2005. Therefordgment is rendered in
favor of the Defendant.
IT 1SSO ORDERED this day of August, 2005.

Judge Rosemary Betts Beauregard



