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Before the Court is the notion by Keystone | nsurance Co.
(“Keystone”) for summary judgment. Granting this nmotion would
relieve Keystone of its obligation to defend or indemify
Stephanie Walls in the civil action filed on behalf of
Ni chol as Trusel o for permanent injuries he sustained while in
her care. The matter having been briefed and argued, that
which follows is the Court’s resolution of the issues so
present ed.

STATEMENT OF FACTS AND
NATURE OF THE PROCEEDI NGS

Ni chol as Trusel o was placed in the care of Stephanie and
Ronal d Walls by the Department of Health and Social Services
on August 15, 2000. This arrangenment is commonly referred to
as “foster care” and involved providing for Nicholas’ daily
needs as well as his overall welfare. The next day, August
16, 2000, a case worker had occasion to visit Nicholas at the
Wal | s’ home where he was apparently found to be doing quite
wel | . On August 17, 2000, it appears that Ms. Walls
violently shook Nicholas and dropped him on the floor or
ground. Ms. Walls sought nmedical treatment for Nicholas four
days | ater when she called for emergency medi cal services and
reported that he was choking. When the paramedics arrived,

they found that Nicholas was unable to breath and had no



pul se. His injuries were ultimtely di agnosed as bl unt traum
to the head resulting inirreversible brain damage, which w |
require care twenty-four hours a day, every day, for the rest
of his life.*?
At some point in time prior to the date Nicholas was

i njured, the Wal | s purchased a honeowner’ s i ndemnity i nsurance
policy from Keystone.? The policy contained several
provi sions and excl usions which are relevant to the instant
di spute. Specifically, under “Section 11 - Liability
Coverages”, the policy provides coverage for the foll ow ng:

COVERAGE E - Personal Liability

If a claimis made or a suit is brought

agai nst an ‘insured’ for damages because of

“bodily injury’ or ‘property damage’ caused

by an ‘occurrence’ to which this coverage

applies, we will:

1. Pay up to our limt of liability for

t he Damages for which the ‘insured is
legally liable; and

2. Provide a defense at our expense by
counsel of our choice, even if the
suit I's groundl ess, fal se or

! The summary of the events is extracted fromthe conplaint filed in
Cooper_v. State of Delaware, et al., C. A No. 02C-08-073 (CHT) (hereinafter
“Trusel o”) at 71 22, 25, 30 - 33. The nanmed defendants in the civil case
i ncl uded, anong others, the State of Del aware, Del aware Department of Services
For Children, Division of Famly Services, Division of Public Health,

Depart nent of Health and Social Services.

2 The Keystone policy, Homeowners 84 Policy No. 0 0120 9578, was

effective 1/19/00 to 1/19/01.
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fraudulent . . . .3
However, that same section of the policy provides:

1. Coverage E - Personal Liability
and Coverage F - Medical Paynents
to Others do not apply to ‘bodily
injury’ or ‘property danmage’:

a. which is expected or intended by
the ‘insured . . . [ emphasi s
added] . *

As a result of an investigation by the New Castle County
Police, Ms. Walls was indicted on April 9, 2001 on two
charges, Assault by Abuse or Neglect, 11 Del. C. 8615(a); and
Endangering the Wel fare of a Child, 11 Del. C. 81102, arising
out of conduct which took place between August 17 and August
21, 2000.° On Decenmber 12, 2002, Ms. Walls was convicted on
both charges following a trial by a jury.

On August 7, 2002, prior to her trial and conviction
Al an Cooper, who had been appointed Guardian Ad Litem for
Ni chol as, initiated a civil action against Ms. Walls, her

husband, various agencies and officials of the State of

Del aware as well as several of the nmedical personnel who

3 1d. at 12.
4 1d. at 13.

5 State v. Walls, I.D. No. 0008018129; Count |, Cr. A No. 01-04-0533
(Assault by Abuse or Neglect); and Count 11, Cr. A. No. 00-09-2077
(Endangering the Welfare of a Child).
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treated Nicholas.® In the conplaint that he filed on behalf
of Nicholas, M. Cooper specifically describes the conduct
attributed to Ms. Wall as follows:

37. The aforesaid injuries sustained by
Ni chol as were proximately caused by the
negligent, grossly negligent, reckless and
want on conduct of Ms. Walls who, in her
personal capacity and in her capacity as
an enpl oyee and/ or agent of the Division,
t he Department, and the State:

(a) violently shook Nichol as and
dropped or threw himto the
floor;

(b) failed to report the conduct
descri bed in (a) to
appropriate authorities;

(c) deprived Nicholas of pronpt
medi cal care for hi s
I njuries;

(d) failed to provide Nicholas a

fair opportunity in life
pursuant to 31 Del. C.
8303(1);

(e) failed to care for Nichol as,
a dependent or neglected
child commtted to her care
pur suant to 31 Del. C.
8303(4);

(f) failed to exercise such
duties as were necessary,
proper and expedi ent for the
supervi sion, care, custody,
board and pl acement of

5 Truselo Conmpl., at Y7 1-4.
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Ni chol as pursuant to 31 Del.
C. 8304;

(g) failed to provide services
to Nicholas to prevent him

from becom ng abused,
negl ect ed and dependant
pursuant to 29 Del. C.

§9003(2); and

(h) failedto provide protective

services to Ni chol as
pursuant to 29 Del. C.
§9003(3)(a). . . .7

On January 8, 2003, Keystone initiated the instant action
asking the Court to declare whether it had a duty to defend
and/or indemify Ms. Walls based upon the insurance policy
described in the underlying civil action filed on behalf of
Ni chol as. ® A motion for sunmary judgment was filed by
Keyst one on August 1, 2003, in which Keystone asserted that
the homeowner’s policy did not provide coverage in |light of
the allegations against Ms. Walls nor did Keystone have a
duty to defend her. The defense has opposed that notion
obviously arguing that there is coverage for the injuries
suffered by Nicholas, or at the very |least, Keystone is

obligated to defend M. and Ms. Walls during the pendency of

” Truselo Conpl., at 137.
8 Keystone has not nmoved for summary judgment on the grounds that it
has no duty to defend Ronald Walls, a named defendant and an insured under the
policy in question. For purposes of this motion, the Court will only refer to
Ms. Walls.
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the Truselo litigation.

Keystone’ s principal contention in support of its notion
concerns the conduct of M. Walls vis ‘a vis the policy
coverage exclusions referred to above. Keystone insists that
t he homeowners policy excludes coverage for personal injury
which is intentionally caused by the insured or which the
I nsured expects to result fromhis or her actions. It argues
as a result, that Ms. Walls’ conduct and the injuries to
Ni chol as which resulted, fall within that exclusion.

Keystone further contends that Ms. Walls convictions for
Endangering the Welfare of a Child and Assault by Abuse or
Negl ect conclusively establish that the injuries were
expected within the meaning of the policy. Any further
l[itigation regarding her state of mnd is therefore precluded
by the doctrine of collateral est oppel and/ or issue
preclusion. The reasoning used to support that argument is
critical to the resolution of this dispute.

In the context of the Assault by Abuse or Negl ect charge,
Keystone contends that the jury determ ned that Ms. Walls
acted recklessly, meaning that she “. . . was aware of and
consci ously disregarded a substantial and unjustifiable risk

t hat serious physical injury to Nicholas would result from

Page 6 of 25



her conduct.”® Keystone would like the Court to interpret
that finding to mean that she “expected” that injury would
occur as a result of her conduct. VWhen Ms. Walls was
convi cted of Endangering the Welfare of a Child, the jury
found that she acted knowingly in that regard. Keyst one
argues the finding of knowi ng behavior is the equival ent of
I ntentional conduct and is therefore within the exclusion.
Furt her, Keystone distinguishes between the terns
“expected” and “intentional” as used in the policy arguing
t hat they have different meanings. It relies on the decision

in State Farm Fire and Casualty Co. v. Hackendorn, ! where

this Court recognized that “[e]Jven if the injuries were
uni ntended, where they were the natural, foreseeable and
expected and anticipatory result of the insured’ s intentional
act, they would fall wunder the ‘expected exclusionary
| anguage.”!* Therefore, the absence of a jury determ nation
that Ms. Walls intentionally injured Nicholas does not
preclude the entry of summary judgnent in Keystone’'s favor.

Finally, Keystone contends that it has no duty to defend

°® 11 Del. C. § 231.
0 605 A.2d 3 (Del. Super. Ct. 1991).

no1d. at 9.
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the Truselo litigation. Sinmply put, Keystone argues that
because the injuries were “expected”, there is no coverage
under the instant policy. It therefore follows that if there
i's no coverage, Keystone has no duty to defend Ms. Walls.

I n opposing this nmotion, M. Cooper’s first response is
that the convictions of Ms. Walls for Endangering the
Wel fare of a Child and Assault by Abuse or Neglect do not
establish that the injuries inflicted on Nicholas were
intentionally caused or expected by Ms. Wills. Al t hough
t hose convictions required that the jury find that she acted
reckl essly and knowi ngly, neither finding is synonynous with,
or the equivalent of, intentionally or expectantly causing
the resulting injuries. Col | ateral estoppel and/or issue
precl usion, as a consequence, does not prohibit either side
fromrelitigating the issues related to Ms. Walls’ nental
state at the time Nicholas was injured.

Second, assumi ng the doctrine of coll ateral estoppel does
not apply, M. Cooper contends that summary judgnment is not
ot herwi se appropri ate. There are, he argues, disputes
regarding material issues of fact as to Ms. Walls mental
status at all points in tinme relative to this litigation.

Lastly, M. Cooper maintains that the cause of action
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against Ms. Walls contains other allegations of tortious
conduct clearly not within the exclusionary |anguage of the
policy. They are, as a result, within the coverage of the
policy. Since the duty to defend applies where at | east one
count of the causes of action is arguably within coverage,
Keystone must provide Ms. Walls with a defense as to all

causes of action then existing.

DI SCUSSI ON

As noted, Keystone filed this action as one seeking a
declaratory judgment concerning its rights under the
homeowner’s insurance policy. Di sposition by means of
declaratory relief is warranted when the followi ng factors
are satisfied:

(1) [i]t nmust be a controversy involving the
rights or other legal relations of the
party seeking declaratory relief;

(2) it must be a controversy in which the claim
of right or other |Iegal interest is
asserted agai nst one who has an interest in

contesting the clains;

(3) the controversy nmust be between parties
where interests are real and adverse; and

(4) the issue involved in the controversy nust
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be ripe for judicial declaration.??
None of the parties dispute that this action is one which is
ripe for resolution by such means.

It is well established that summary judgment may be
granted only when there are no genuine issues of materia
fact, and the noving party is entitled to judgnment as a matter
of law.*®* The noving party bears the initial burden of proving
that no such issues exist.* Once that burden is satisfied,
the non-moving party nust establish that disputed materia
i ssues of fact do indeed remmin.' The facts must be viewed
nost favorably to the nonnmoving party and if there is but one
reasonabl e interpretation, summary judgment is appropriate.?'®
Di sposing of litigation via summary judgment is encouraged,
when possible, to expeditiously and economcally resolve

| awsui ts.

12 Hoechst Cel anese Corp. v. National Union Fire Ins. Co. of

Pittsburgh, 623 A.2d 1133, 1136-37 (Del. Super. Ct. 1992) (citing Marshall v.
Hill, 93 A.2d 524 (Del. Super. Ct. 1952)).

13 Davis v. West Center City Neighborhood Planning Advisory Comm

Inc., 2003 WL 908885, at *1 (Del. Super.) (citing Dale v. Town of Elsmere, 702
A.2d 1219, 1221 (Del. 1997)).

4 Moore v. Sizemore, 405 A .2d 679, 680 (Del. 1979).

5 Albu Trading, Inc. v. Allen Fam |y Foods, 2003 W. 21327486, at *1
(Del. Supr.) (citing Brzoska v. O son, 668 A . 2d 1355, 1364 (Del. 1995)).

1 Pullman, Inc. v. Phoenix Steel Corp., 304 A. 2d 334 (Del. Super. Ct
1973); Shultz v. Del aware Trust Co., 360 A.2d 576 (Del. Super. Ct. 1976).

7 Davis v. University of Del., 240 A.2d 583 (Del. 1968).
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| n Del aware, the interpretation of an insurance contract
is a question of lawin the absence of any di spute of materi al
fact.'® “All provisions of a policy are to be read together
and construed according to the plain meaning of the words
I nvol ved, as to avoid anmbiguity while at the same tinme giving
effect to all provisions.”'® \While the duty to defend and the
duty to indemify under a contract of insurance are sim/lar,
there are critical distinctions which a court nust recognize
notw t hstanding their commnality.
In that regard, this Court has held:

[While the duty to defend and the duty to

i ndemmi fy obvi ously bear some rel ati onshi p,

t hey are independent of one another. The

duty to defend, noreover, is broader than

the duty to indemify. The fornmer is said

to include the duty to defend any

litigation that includes a potentially

covered claim | ndemmi fication, absent

some affirmati ve defense or ot her manner of

avoi dance, is based solely upon the ternms

of the contract of insurance.
It went on to state that:

Multiple claim suits, |ike the present

case, often include some clains that are
covered under the policy, as well as non-

8 Collins v. State Farm Mut. Auto. Ins. Co., 830 A.2d 1241, 1245 (Del
Super. Ct. 2003) (citing Judge v. State Farmlns. Cos., 1993 WL 1611307 (Del .
Super.)).

19 Hercules Inc. v. Onebeacon Anmerica Ins. Co., 2004 W. 249592, at *1
(Del. Super.) (citing Delaware County Constr. Co. v. Safequard Ins. Co., 228
A.2d 15 (Pa. Super. Ct. 1967)).
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gui dance

covered cl ai ns. When litigation includes
both covered and non-covered clainms, the
insurer has a duty to defend the entire
suit until it can determ ne which clainms
fall outside the policy coverage. St at ed
differently, the duty to defend extends to
all causes of action in a conplaint as | ong
as one cause of action is potentially
covered. The insurer’s obligation in that
regard i's reduced and/ or t er m nat ed
altogether once it <can reasonably be
determ ned that potentially covered clainms
fall outside the policy coverage, or when
they are dismssed or settled.
(Citations omm tted).?°

The Del aware Supreme Court has provided the follow ng

as to how the existence of coverage is to

det er m ned:

In construing an insurer's duty to indemify
and/or defend a claim asserted against its
i nsur ed, a court typically looks to the
al l egations of the conplaint to deci de whet her
the third party's action against the insured
states a claim covered by the policy, thereby
triggering the duty to defend. The rationale
under | yi ng this principle I's t hat t he
determ nation of whether a party has a duty to
defend should be made at the outset of the
case, both to provide the insured with a
defense at the beginning of the litigation and
to permt the insurer, as the defraying entity,
to control the defense strategy.?*

be

The Court must interpret the allegations in the conpl aint

20

See McLewin v. Hill, 1998 WL 109840 (Del. Super.). See also Conrail

v. Liberty Mutual, et al., 2005 Del. Super. LEXIS 92.

( Del .

21

American Ins. Group v. Risk Enterprise Mgm. Ltd., 761 A.2d 826,

2000) (citations omtted).
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in a light nmost favorable to the insured. Any doubt
surroundi ng the construction of the policing | anguage or the
extent of coverage nust be construed in the same manner. ??
And, there may be occasions in which an insurer is required to
defend a | awsuit even though i ndemification may ultimately be
determ ned not to be avail able under the policy.?

G ven the applicable | aw as referenced above, the initial
determ nation to be made is whether any clainm made agai nst
Ms. Walls may be considered “covered” under the terms of the
policy in question. |If the answer is negative, the litigation
ends since there is no coverage, there can be no duty to
defend. |If the response is affirmative as to the existence of
any clainms which are arguably within the coverage of the
policy, even though there are sonme that are not included,

there is at |l east a duty to defend which extends to the entire

case. Any questions regarding indemification will, as a
result, be deferred to the <conclusion of the Truselo
[itigation.

2 |d. at *3; Twin City Fire Ins. Co. v. Del. Racing Ass'n, 840 A.2d

d.
624, 630 (Del. 2003).

28 See First Delaware Ins. Co. v. Tilcon Delaware, Inc., 1998 W
278311, at *4, n. 23 (Del. Super.).
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Keystone' s Duties Under the
Policy’ s Exclusionary Clause

According to the provisions of its policy, Keystone
agreed to pay on behalf of the insured damages, up to the
limt of liability, for claim brought against the insured
because of bodily injury. In connection with those same
claims, Keystone is obligated to provide its insured, in this
case Ms. Walls, with a defense at Keystone's expense
regardl ess of its view of the nmerits of the litigation. This
coverage however does not apply to bodily injury which the
i nsured either expects or intends to occur; the essence of the
Section Il (1)(a) coverage exclusion clause referenced above.
Anal ysi s of Keystone's duty to defend, along with the effect
of the exclusion clause upon that duty, nust necessarily begin
with the definition of the phrase “expected or intended” used
in the policy.

To that end, “expected” can be defined as a “substanti al
probability” and requires nor e t han a “reasonabl e
foreseeability.”? An injury is expected if the actor knew or

shoul d have known there was a substantial probability that a

24 New Castle County v. Continental Casualty Company, 725 F. Supp. 800
(D. Del. 1989).

Page 14 of 25



certain result would take place.?® It is apparent that the
term focuses on the anticipation that a certain result wll
follow and be proximtely caused the actor’s conduct. The
word “intended” as applied to exclusion clause “denotes that
the actor desire[d] to cause the consequences of his act or
bel i eves t hat consequences are substantially certainto result
fromit.”?® Stated another way, where the tortfeasor clearly
| acks the intent to inflict any damage or injury, and it is
not foreseeable that damage or injury wll occur, the
exclusion will not apply.?’

The next step in the analysis is to determ ne whether the
af orenmenti oned definitions apply in light of or against the
rel evant all egations and/or counts of the Trusel o conpl aint.

Under Del aware |aw, every allegation of the underlying
complaint nmust fall “solely and entirely within a specific
and unanbi guous exclusion fromcoverage.”?® Even if one count
or theory of the plaintiff’s conplaint against Ms. Wlls

remai ns after application of the "“intentional or expected”

25 Hackendorn, 605 A.2d 3, 8-9. See also Keating v. Goldick, 2004 Del.
Super. Lexis 102, at *19; County of Broome v. Aetna Casulaty and Surety Co.,
146 A.D.2d 337, 340 (N.Y. App. Div. 1989).

7A Appleman’s Insurance Law and Practice, 8§ 4492.02 at 29.

27 Dell Ent. v. Farmers Mutual Ins., 514 A 2d 1097, 1100 (Del. 1986).

28 Nat’'l Union Fire Ins. Co., v. Rhone-Poul enc Basic Chem cals Co.,
1992 Del. Super. Lexis 45, at *30.
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injury exclusion, Keystone's duty to defend continues.? The
i nsurer has the burden of proving that there is no possible
situation where the insurer would be obligated to defend the
i nsured. ®*® However, Ms. Walls was charged with and convi ct ed
of Endangering the Welfare of a Child and Assault by Abuse or
Negl ect which in turn involved a finding that she had engaged
in knowi ng and reckless conduct. The Court’s analytical
sojourn nmust therefore take a different route beginning with
the applicability of collateral estoppel. Agai n, Keystone
argues that given the verdict in the crimnal case, t hat
doctrine obviates any duty to defend and/or indemify Ms.

Walls in the Truselo litigation.

Application of Coll ateral Estoppel
to the Policy’s Exclusionary Clause

Col | ateral estoppel prevents a party fromrelitigating a
factual issue previously litigated and decided.? The
requi sites of the doctrine are:

(1) the original court nust have had

2 1d.

30 Continental Casualty Co. v. Alexis |. duPont School Dist., 317 A. 2d
101, 103 (Del. 1974).

31 Nationwi de Mutual Insurance Co. v. Flagg, et al., 789 A.2d 586, 593

(Del. Super. 2001) (citing State v. Machin, 642 A . 2d 1235, 1238 (Del. Super
1993)).
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jurisdiction of the subject matter of the
suit and the parties toit; (2) the parties
to the original action were the sane as the
parties or their privies, here; (3) the
cause of action in the original action was
the same in the case at bar, or the issues
necessarily decided in the prior action
were the same as those raised in the case
at bar; and (4) the decree rendered the
prior action is final.??

Col | ateral estoppel is inapplicable, according to Ms.
Wal | s, because she would be denied the opportunity to argue
def enses that would negate the charge that she expected or
intended to injury Nicholas, e.g., mental or psychol ogica
conditions or disorders which m ght negate or di m nish intent
or awareness. % More Specifically, because there is no
i ndication that they were raised at the Ms. Walls’ crimna
trial the i ssues are not the sane and col |l ateral estoppel does

not bar her fromraising themin the Truselo litigation. I n
support of this contention, Ms. Walls relies principally on
t he Fl agg deci si on.

In Flagg, the defendant in the wunderlying crimnal

action, had been convicted of one count of Murder First Degree

%2 |1d. (citing Colunbia Casualty Co. v. Playtex FP, Inc., 584 A 2d
1214, 1216-18 (Del. 1991)).

3% The sole argument raised by Ms. Wall regarding the applicability of

the doctrine of collateral estoppel is based on whether issues decided prior
are the same as those now rai sed. For this reason, it is presumed that she
concedes that the other prongs of the standard are met.
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and several counts of Rape First Degree which occurred during
a six day ranmpage. His defense was based in substantial part
on the claim that he was not guilty by reason of nental
illness. The surviving victim Ms. Puglisi, and her chil dren,
brought suit against M. Flagg as a result of the | osses
inflicted during that period of tine. Nationwi de filed a
separate declaratory judgnent action seeking a determ nation
by this Court that it did not have to provide a defense for
M. Flagg or i ndemnify the Puglisis for the clains so asserted
under a homeowner’s insurance policy covering M. Flagg’'s
home, where some of the crimnal activity took place.
Because M. Flagg was convicted of acting intentionally
when he commtted the murder and rape in question, Nationw de
argued that his conduct fell within the policy’s exclusion of
coverage where the conduct conpl ained of was “intentional or
expected”. It is also argued that the Puglisis were barred
from relitigating the issue of M. Flagg's intent by the
doctrine of collateral estoppel. The Puglisis countered that
they should be allowed to present evidence of his nmental
il ness and voluntary intoxication which would bear on the
i ssue of whether his acts fell within the exclusionary

| anguage of the policy.
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After defining the doctrine, the Court held that while
the Puglisis were in fact barred fromrelitigating the mental
il I ness defense, they could litigate the effect of M. Flagg’s
i ntoxi cati on on whether he acted “intentionally”. On that

poi nt, the Court stated:

Fl agg’s conviction of a host of
crimes, all of which contain the el enent of
intention, means the jury rejected his
defense of not guilty by reason of mental
il ness. Further, the fact that he acted
intentionally has been established. The
di fference in burden of proof in these
proceedings is irrelevant. As a matter of
fact, it is less in the civil case .

While the Puglisis are collaterally
estopped fromrelitigating Flagg's nmental
illness and the issue of intent, the same
does not apply to his possible intoxication
due to drugs and/or alcohol and the issue
of intent. This is the Puglisis’ second
argunment, nanely, that collateral estoppel
I's inapplicable to this issue. One el enent
of collateral estoppel is that the issue
was raised and decided in the other
proceedi ng, here the crim nal trial
I nt oxi cation could not have been raised or
deci ded in t hat trial. Vol unt ary
intoxication is not permtted as a defense
in a crimnal action.?

Ms. Walls’ argument is inimcal to the policy underlying

coll ateral estoppel which is designed to provide a definite

34 Flagg, 789 A.2d at 595.
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end to litigation and preserve judicial resources.?* As
Keyst one enphasizes, in Flagg, the defendant, by |aw, was
precluded fromraising the i ssue of voluntary intoxication in
mtigation of his intent. This distinguishes that case from
the instant situation where Ms. Walls was provided a full and
fair opportunity, w thout obstacle, to raise defenses before
the crimnal jury had she so desired.
_____The Walls jury decided the issues which are preem nent
here, that is, the crimes commtted by Ms. Walls as well as
her mental state during the period when they occurred. The
fact that she may not have put every conceivable response
before the jury does not allow Ms. Walls to avoid the force
and effect of the doctrine in the instant situation. The
focus should be on whether the issue was raised and di sposed
of, not how one of the litigants chose to argue it. The
extent to which collateral estoppel applies nmust therefore be
det er m ned.

In finding Ms. Walls guilty of Endangering the Welfare
of a Child as set forth in Count Il of the indictment, the
jury found that Ms. Walls, between August 17 and August 21,

2000, knowingly acted in a manner to cause injury to the

3 |d. at 593.
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physical, nmental and noral welfare of Nicholas, who prior
t hereto, had not been so afflicted. That period of time and
the activities which Ms. Walls is alleged to have comm tted
during that time span, clearly enconpass the conduct and
injuries inflicted upon Nicholas about which his guardian
conplains in the Truselo litigation.® Moreover, the defense
in the crimnal case was in no way limted in terms of the
availability or the right to raise certain affirmative
defenses. In sum the issues are identical and both causes of
action, the trial of the crimnal charges agai nst her as well
as the Truselo litigation, arise fromthe same operative set
of sequential events. The findings by the jury in the
crimnal trial must therefore be deenmed to have a binding
effect on the Truselo litigation.

Havi ng reached that conclusion, the remaining inquiry is
to what extent do the jury's finding that Ms. Walls acted
“knowi ngly” and “recklessly” during the relevant period of

time, determ ne whether the injuries inflicted upon Nichol as

36 Contrary to what M. Cooper inplies, the indictment references
conduct which occurred not only on August 17, but from that date up to and
i ncludi ng August 21, 2000. Defs. Answ. Br., D.l. 16, at 10. The cri m nal
convictions did as a result, mrror the identical period of time referenced in
the Truselo conpl aint.
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were “expected.”?

Agai n, one acts knowi ngly when they are aware that his or

her conduct is likely to cause a certain result. The Court
finds that in this context, that to act “knowingly” is the
equi val ent of acting expectantly, i.e., where the actor knows

that a certain result is likely to follow fromhis conduct. 3
The Court nust further find as a result, that each of the
contentions raised in Paragraph 37 of the Trusel o conpl ai nt
fall within the exclusionary clause of the Policy No. 0 0120
9578. No coverage is available for any of the clains so
rai sed.

Alternatively, the jury's finding that Ms. Walls acted
“reckl essly”, and was therefore guilty of Assault by Abuse or
Negl ect, requires a simlar conclusion. By finding that Ms.
Wal | s acted recklessly, the jury concluded that she knew the
ri sk of harmthat her conduct entail ed and consciously ignored
that risk. To do so necessarily requires a finding that the
actor knew that a certain result was likely to follow his or
her conduct and sinply didn't care whether the anticipated

result actually occurred. The injuries to Nicholas that were

37 Neither side contends that Ms. Walls acted intentionally or that
the jury considered that question.

3 This finding is consistent with Hackendorn and the other decisions
cited in footnotes 22 and 23.
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recklessly inflicted in this context were “expected” as well,
thereby falling within the Ianguage of the policy’s
excl usi onary cl ause.

The Court acknowl edges Ms. Walls testified in her
crimnal trial that she was not aware or conscious of the risk
her conduct would result in injury to Ni cholas. However, the
jury, in finding her guilty as charged, sinply didn't believe
her or accept that explanation. The rejection of that
expl anation or interpretation of her conduct also applies to
the jury’ s finding that she acted “reckl essly” in the context
of the Assault by Abuse or Neglect charge.

Lastly, Ms. Walls al so argues that the Trusel o conpl ai nt
contains allegations of mental states/culpability |less than
knowi ng and/ or recklessness. As a consequence, she contends
that the policy’s exclusionary clause does not apply. However
appeal ing that argunent m ght be initially, it is sinply not
persuasive. As the Court noted in Flagg, collateral estoppel
bars the relitigation of any clainms for injuries which were
negligently inflicted which a jury found the actor acted
intentionally.?®* The higher |evel of culpability necessarily

subsumes the | ower | evel

% Flagg, 789 A.2d at 593.
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To the extent that M. Cooper argues that summary
judgment is not warranted here because there are di sputes of
material facts, he is incorrect for at |east two reasons.
First, regardless of howit is viewed, the issues in question
have been addressed and resol ved by the instant parties or by
those in privity with the instant parties in the crimna
litigation. The conduct determned by the jury to have
occurred falls within the policy exclusion. Second, the
doctrine of coll ateral estoppel bars any further di scussion or
litigation regarding those matters.

To summarize, there are no causes of action for which
there is coverage. As aresult, thereis no duty to indemify
Ms. Walls for any of the clainms raised in the Truselo
litigation. The Court nust therefore conclude that Keystone
is not obligated to defend any aspect of that Ilitigation.
Accordi ngly, Keystone is entitled to have judgnment summarily

entered on its behal f.
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CONCLUSI ON

For the aforenentioned reasons, the Plaintiff’s Mtion
for Sunmmary Judgnment nust be, and hereby is, granted.

I T IS SO ORDERED

TOLI VER, JUDGE
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