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DECISION AFTER TRIAL

The Court is called upon to determine whether tleéeBdant breached his

contract with Plaintiff by failing to pay for senes rendered, and if so, whether

this breach was excused due to the Plaintiff' sgaltkviolations of the Auto Repair

Fraud Prevention Acb Del.C. 8 4901A et. seqrhe Court heard evidence in this

de novoappeal during a trial held on November 29, 20@gter review of that

evidence, the Court finds that the Defendant bred¢he contract when he failed

to pay for services rendered. The Court also fihd$ Defendant has no grounds

on which he can void this contract, since his cergddims are factually

unsupported. Therefore, the Court finds in favorthe Plaintiff, Lewes Body

Works, in the amount of $6,439.87.



FACTS

The Court makes the following findings of facteafteviewing the testimony
and exhibits submitted. Following a motor vehielecident and an incident of
vandalism, John C. Swift Ill (defendant below/cuthe appellant— hereinafter
Swift) contracted with Lewes Body Works (plaintiffoelow/currently
appellee/counter appellant - hereinafter “LBW”yé&pair his 2001 Ford F350 4x4.
Swift and LBW concede that they entered into twading oral contracts regarding
the repair of the vehicle.

After obtaining estimates from the insurance comypaCapital Adjusters,
Inc., (hereinafter “Capital”) LBW repaired each mibiof damage approved for
repair by Capital. LBW also submitted a supplerakréquest to repair additional
damage that they found during the initial repaif3apital approved this request,
and LBW repaired that damage as well.

Swift picked up his vehicle approximately 6 weelter it was towed to
LBW. At that time he appeared satisfied and terdi@a@yment by check to LBW
in the amount of $6439.87. However, he returnedtshthereafter complaining
that the right front wheel was vibrating and thénigke was pulling to the right.
LBW placed the spare tire on the right front sidi¢he truck. According to Swift,
this did not alleviate the problem, and LBW was mbé¢rested in trying to fix the

problem. LBW however, testified that they asked f6wo return the vehicle



several times so they could try to determine thablem and repair it. Swift did
not return.

Swift then took the vehicle to Boulevard Ford, whéhey determined that
the frame was damaged. Boulevard Ford performeddalitional $4,900.00 of
work, replacing the frame and reconstructing thieiale. Capital paid Swift for
this repair, as well as for all repairs performgd_BW.

After bringing the vehicle to Boulevard Ford, Swafopped payment on his
check to LBW. LBW then filed suit to recover thentract price for the services
they rendered to Swift.

DISCUSSION

Since both parties concede that they formed al\@ntract, there are only
two issues for the Court to address. The firstagsuvhether Swift is in breach of
the contract he made with LBW. The second isswehisther Swift is entitled to
void the contract due to LBW’s alleged misrepreatoh under the Delaware
Auto Repair Fraud Prevention Acf Del. C. 8 4901A et. secahd the Consumer

Protection Act6 Del. C. § 2513,

1 Under 6 Del C. § 4909A(b) any violation of the AutefRir Fraud Prevention Act is deemed an unlawful practice
under the Consumer Protection Act as well. For the magof this decision, the Defendant’s allegations will be
referred to under the Auto Repair Fraud Prevention Alst.o



LBW'’s Claim of Breach

LBW alleges that Swift failed to pay them for tlepairs they performed on
his damaged vehicle. After reviewing the factse t@Gourt finds that LBW
performed the necessary repairs to the vehicle tlaer@fore Swift's non-payment
constitutes breach.

Under Delaware law, a party alleging a breach nmsve that a contract
existed, that the defendant breached an obligatnposed by that contract, and
that the plaintiff has suffered damages becausheobreach. LVIW Technology,
LLC v. Hewlett-Packard Co. Stmicroelectronics, Jn840 A.2d 606, 612 (Del.
2003). In addition, to recover these damages plaintiff imsisow that they
substantially performed under the terms of the remtEmmett Hickman Co. v.
Emilio Capaldi Developer, Inc251 A.2d 571 (Del. Super. 1969).

It is undisputed that a contract existed betweeniftSand LBW.
Furthermore, Swift admits that he did not pay LB@ &ny of the services they
performed. The only questions for the Court toedatne are whether LBW
performed their portion of the contract, and if aat damages they incurred due
to Swift's non-payment.

The evidence presented at trial indicates that BMormed a great deal of
work on Swift's vehicle. This is evidenced by MPerez’'s testimony that he

observed most of the work being completed by hipleyees, and provided the



Court with the estimates from Capital Adjusters, lof which he based his repairs.
(Plaintiff's Ex. 1-3). To further establish their performance under ¢batract,
LBW offers several invoices from parts that weraghased to repair Swift's
vehicle, invoices from work which LBW sub-contratdteand LBW'’s credit card
statement indicating payment for expenses relate8wift's vehicle.(Plaintiff's
Ex. 5-9). Most importantly however, Mr. Swift himself adedl to the Court that
most of the work was completed. This indicate$ LN performed their portion
of the bargain, which triggered Swift's duty to dagW.
Defendant Has Not Established Grounds To Void Therract

Swift alleges that the LBW has violated three satiof the Auto Repair
Fraud Prevention Act found @ Del. C. 84901A et. sedSpecifically, that LBW
misrepresented that repairs were made to his ehitat LBW did not provided
him with an invoice, and that LBW never gave Swaift opportunity to view the
damaged parts of his vehicliel. Swift avers that these violations provide him
grounds to void the contract. The Court does gea

Misrepresentation

Swift alleges LBW made fraudulent misrepresentaiom him about the
repair of the vehicle by “representing that certaghicle parts had been repaired
and/or replaced when in fact they had not'See, Defendant's Answer and

Counterclaim. After hearing the evidence, the Court finds tat Swift has failed



to establish sufficient evidence to support a figdof misrepresentation on the
part of LBW.

The provisions of the Delaware Auto Repair FraudvEntion Act were
designed to “safeguard the public against fraududemo repair practices thereby
enhancing public confidence in legitimate auto nefacilities and mechanics
Del. C. 8 4901A0ne such provision precludes an automotive resabéshment
from engaging in any “unlawful practices’6 Del. C. 8§ 4903A. An unlawful
practice is defined as:

“Deception, fraud, false pretense, false promisisrepresentation or
the concealment, suppression or omission of angmaafact with the intent
that others rely upon such concealment, suppressioomission of any
material fact in connection with auto repair work &n automotive repair
facility, whether or not any person has in factrbesisled , deceived or
damaged thereby, or the act, use or employmenniyaato repair facility
of a deceptive trade practice in connection witttoarepair work shall
constitute an unlawful practice.” 6 Del. C. § 4903A
Examples of “unlawful practices” under this sectindude, but are not limited to;
misrepresenting that auto repair work has been ritadanotor vehicles Del. C.

8 4903A(b)(2). If an auto repair facility is found to have madismpresentations
to a customer, the customer may void the contradtsaek two times the amount
paid in consideration for the repair as damadgeBel. C. § 4909A(c).

In this case, Swift alleges that LBW made fraudtlmisrepresentations to

him in two ways. First, he alleges that LBW faitedoroperly repaint the marks of



vandalism on the left side of his vehicle, despharging him for the service and
indicating it was repaired. Second, he alleges tB&V failed to repair the frame
of his vehicle.

Regarding the allegedly defective paint-job, Swiftfered very little
evidence to establish this claim at trial. TheyoaVidence presented was his
opinion that LBW merely attempted to buff out tloeagches but failed to actually
paint the vehicle, and Boulevard Ford’s estimate rgpaint the vehicle.
(Defendant’s Ex. E)Swift offered no photographic evidence of theamdges for
the Court to consider, nor did he offer any testignto confirm his opinion of the
alleged non-performance. Conversely, Mr. Peregtified that he personally
supervised most of the work done to Mr. Swift's iedd and that the vehicle had
been painted according to the terms of the estipratéided by Capital. The Court
also finds it interesting that the testimony altindicated Swift was pleased with
the work, at least regarding its outward appearanben he picked up his vehicle.
This is evidenced by Perez’s statement that Swlift him, “it looks just as good as
when | bought it, if not better”. This tends to dwroborated by the fact that Swift
took delivery of the vehicle, and failed to make @omplaint about the paint-job
until after he discovered the problem with the feanGiven these facts, | cannot

find that Swift has established that LBW misreprgsd their work regarding the



paint-job. Therefore, any alleged misrepresentatiegarding LBW'’s paint and
finish work does not provide Swift with a groundvaid the contract.

The second allegation of misrepresentation sudewBW'’s work done to
Swift's frame. Here, Swift alleges that his framwas damaged, and that LBW
failed to repair the frame properly. To prove taiegation he offers three pieces
of evidence. First, that when he returned homer gbicking up his truck he
noticed that the front wheel on the right hand swde protruding approximately 2
and % inches beyond the fender while the left whaes inside the fender by 2 and
Y, inches. Second, he offers the estimate of dafdpisters, Inc. indicating that
Boulevard Ford subsequently replaced the fra(@efendant’s Ex. D) Finally, he
testified that LBW attempted to fix the frame byaheg it and hitting it with a
hammer. He attempts to prove this last conterttpffering his own testimony
that while the vehicle was disassembled at BouteVard, he observed burn and
dent marks on the frame. In his opinion, based/esrs of experience working
with metal in general construction, this was aematit to heat and bend the frame.

Although Mr. Swift’s evidence indicates that LBWldot repair, and likely
missed the problems with the frame of Swift's véhic. BW did not represent to
Swift that any work had been done to his frame. iftSwvallegations of
misrepresentation necessitate that LBW “misrepiteigat auto repair work has

been made to a motor vehiclé&.'Del. C. 8§ 4903AThere is no evidence before the



Court that LBW ever represented to Swift that tipeyformed any work on the
frame. Mr. Perez testified that LBW did not do amgrk on the frame other than
measure it to determine if the frame was damagdeetez indicated that he found
no damage, and that if there was a problem withfridn@e, he simply missed it.
Furthermore, the invoices provided by LBW do nalicate any work was ever
approved by Capital, nor charged by LBW for frarepair. (Plaintiff's Ex. 1-3).
In order to have made a misrepresentation that tepgired the frame, when in
fact they hadn’t, LBW would first have to makeepresentatiorthat they repaired
the frame. Here LBW didn’'t make any representatioegarding the frame of
Swift's vehicle other than it was measured. ThenefSwift has failed to establish
LBW made a misrepresentation to him, and this t@onot serve as a ground on
which Swift can void the contract.

Other Alleged Violations of the Act

Swift also argues that LBW violated other provisoof the Auto Repair
Fraud Prevention Act. Specifically, he avers thB¥ violated the act by failing
to provide him an invoice required ByDel. C. 84905Aand failing to provide him
an opportunity to view the damaged parts of hisalelwhich had been replaced
as required undes Del. C. 84906A. After a review of the evidence, the Court
finds that LBW did not violate these provisionstbé act, since they made the

necessary communications with Swift's agent, Capithusters, Inc.



Delaware law allows the trier of fact to determiméether an agency
relationship existsDesmond v. Luck4989 WL 64065 (Del. Super.)While the
existence of agency is a fact to be proved, it tmymplied by the circumstances.
Mechell v. Palmer, 343 A.2d 620 (Del. Supr., 1975)

Here the facts presented indicate to the Court @dnatgency relationship
existed between Mr. Swift and Capital. First, ambst importantly, Swift
admitted on cross-examination that Capital was wgrlon his behalf while his
vehicle was being repaired. Furthermore, Mr. Pésstified that but for the initial
consultation with Swift, Capital handled the entn@nsaction.

Based on the existence of this relationship, Ssviffaims fail. Mr. Perez
testified that he met with a representative fronpi@# and showed them the parts
that he had removed from Mr. Swift's vehicle. Titepresentative from Capital
photographed them and then directed Perez to thinem out. Regarding the
invoice requirement, Capital initially created thstimates that were later adopted
by LBW as LBW'’s invoices. Thus, there was no néedLBW to return the
invoices back to Capital once they had performes wlork. Given these facts,
LBW has not violated these sections of the act,&nt’s claims again fail.

Since the court finds that all three of the clai®wift asserts are not
meritorious, he has not established any groundhwwiguld allow him to void his

contract. He is therefore liable to LBW for damsgender the contract.

10



Furthermore, his request for damages in the amotir$8,862.00 need not be
addressed by the Court since he has not establibla¢d BW has breached the
contract, or violated the provisions of The Act.
Damages

Since LBW has substantially performed under thetragh and Swift has
breached his duty to pay under the contract, LBWemditled to damages.
Normally, the remedy for a breach of contract isdmh upon the reasonable
expectations of the partiePuncan v. TheraTx., Inc775 A.2d 1019, 1022 (Del.
2001). Expectation damages are measured by therdrabmoney that would put
the non-breaching party in the same position ash& breaching party had
performed the contracid.

Here, LBW’s documentary evidence indicates thay $gent approximately
39 hours “labor” fixing Swift's vehicle, and expesdimoney to obtain parts and/or
services. (Plaintiff's Ex. 1-9). Mr. Perez’s testimony indicated to the court that
the contract price, which included all expenditurémbor, and profits, was
$6,439.87. Based on this evidence, the Court fittgg LBW has incurred
$6,439.87 in damages on account of Swift's bredalrthermore, this amount was
the reasonable expectation of the parties to thdract, as well as Capital

Adjusters who approved that amount for the repairs.
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CONCLUSION

For the foregoing reasons, judgment is enteredfavwor of LBW in the
amount of $6439.87 with costs and post judgmemrast. Swifts counterclaim is
denied.

IT1SSO ORDERED this day of February, 2007.

Judge Rosemary Betts Beauregard
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