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BeforeSTEELE, Chief JusticeHOLLAND andJACOBS, Justices.

ORDER

This 28" day of March 2010, upon consideration of the brigfthe parties

and the record in this case, it appears to thetGloat:

1. Jack Manerchia (“Manerchia”) appeals from a $iopeCourt order

entering summary judgment in favor of Kirkwood feigs & Racquetball Clubs,

Inc. (“Kirkwood Club” or “Club”), and denying Manehia’'s motion for

continuance. On appeal, Manerchia claims that the SuperiorrCetred in

granting summary judgment for Kirkwood Club becaMsmerchia had established

! Manerchia v. Kirkwood Fitness & Racquetball Clubs, 2009 WL 2852600 (Del. Super. Ct. Jun.

23, 2009).



facts that would enable a jury to find that the IClas negligent, and that its
negligence was the proximate cause of Manerchmigsy. We find no error and
affirm.

2. On February 27, 2006, Manerchia visited Kirkwdgdb. During that
visit Manerchia used the Club’s hot-tiiine sat on edge of the hot-tub with his
legs in the water for about 15 minutes. Manerc¢esdified that a few days after
that visit his leg developed a rash and was swollen March 8, 2006, Manerchia
visited Dr. Seth Ivins’ (“lvins”) office for a folw-up examination involving a
back problem from which Manerchia suffered. Drnn$ records indicate that
during that examination he found no pallor, jauedi@shes, lesions or edema on
Manerchia’s ankles. On March 14, 2006, Manerchemtwo the Christiana Care
Health Services’ emergency room because he hadhaam his right leg, which
was swollen, and he was in pain. He was diagnestdcellulitis, which resulted
in permanent injuries.

3. On April 10, 2007, Manerchia filed an action iaga Kirkwood Club,
claiming that the Club negligently maintained tlo#-tub that caused Manerchia’s

cellulitis. On April 4, 2008, the Superior Coussued a Trial Scheduling Order

2 Manerchia cannot stand for significant periodsiro without developing marked swelling and
pain in the right leg and lower abdomen.



requiring Manerchia to produce expert reports byoBer 15, 2008,and setting
December 31, 2008 as the parties’ discovery deadlifirial was scheduled to
commence on April 27, 20009.

4. Dr. Ivins was deposed in May 2008. He testifieat the bacteria that
caused Manerchia’s cellulitis “could have come”nfr&irkwood Club’s hot-tub,
but that “it is just as likely that it came fromette as anywhere else.”

5. On September 5, 2008, Manerchia’s original ceumsthdrew. In its
order allowing counsel to withdraw the Superior @avarned Manerchia that the
case would be dismissed if no activity occurred\lmvember 2008. On October
27, 2008, Kirkwood Club moved to dismiss the case fr summary judgment.
That motion was heard on November 6. Manerchiceaqgu at the hearing,
accompanied by counsel who addressed the Courtlidbuiot enter an appearance.
The Superior Court noted that based on the thestiegirecord, Kirkwood Club
was entitled to summary judgment, but gave Manar@0 days to find new
counsel and submit expert opinions addressing #usec of Manerchia’s illness

and the cleanliness of the hot-tub at Kirkwood Club

® That order superseded a Case Scheduling Ordeedissn December 14, 2007, requiring
Manerchia to produce expert reports by March 48200



6. On December 10, 2008, after the 30 day deadtind passed,
Manerchia filed,pro se, a letter from Dr. Charles Hesdorffer (“Hesdorfjer
opining:

with a reasonable degree of medical certainty ... fatildwing [a]

careful evaluation of [Manerchia’s] medical recqrdss clinical

perspective, and based on his laboratory studiest] [the cellulitis

that he developed was a direct result of his immers the hot tub

at Kirkwood Health Club in February 2006.

7. Manerchia’s current counsel entered his appearan December 16,
2008. Correspondence between counsel and the i®ugasurt ensued. The
Superior Court required Manerchia “to present ewvede proving ... specific
way(s) [Kirkwood Club] was negligent and a specifi@y that [the Club’s]
negligence caused [Manerchia’s] cellulitis.” Coeingsponded that in his opinion
expert testimony on negligence was not needed tmdasummary judgment,
Counsel informed the Superior Court that he hadimet a liability expert, but
asked for additional time to perform discovery amallow the expert to complete
her report. On June 23, 2009, the Superior Coemtedl that request (which the
Court treated as motion for a trial continuance) antered summary judgment for

Kirkwood Club? The Superior Court explained that although Mahierécould

have shown a theoretical possibility that he wakesied by [Kirkwood Club’s]

* Manerchia, 2009 WL 2852600.



hot-tub ... he could not prove that [the Club] prdgabas negligent and [that] its
negligence probably caused” Manerchia’s conditioFhis appeal followed.

8. Manerchia claims that the Superior Court redyserred in granting
Kirkwood Club summary judgment, because he wadagatlly required to present
expert testimony on negligence and proximate causatio avoid summary
judgment. Specifically, Manerchia argues that:tlig@ standard of care owed by
businesses to their invitees is well establishedeubelaware law; (ii) whether
Kirkwood Club maintained its hot-tub in accordamagh that standard of care is
an issue for a jury to determine without the nemdan expert; and (iii)) he had
established that Kirkwood Club’s hot-tub caused defulitis by submitting the
expert opinions of Dr. Ivins and Dr. Hesdorffer. aierchia also claims that the
Superior Court abused its discretion by refusingytant him additional time to
take discovery and submit an expert opinion edhinly Kirkwood Club’s
negligence (to the extent such an opinion was redyi

9. We review the Superior Court’'s decision grantsugnmary judgment
de novo, “to determine whether, viewing the facts in tighlt most favorable to the
nonmoving party, the moving party has demonstraibedl there are no material

issues of fact in disputé.”

°|d. at *2.

® Estate of Rae v. Murphy, 956 A.2d 1266, 1269-70 (Del. 2008) (citiGyeen v. Weiner, 766
A.2d 492, 494 (Del. 2001)).



10. To prevail in his negligence action againstkitimod Club, Manerchia
had to establish that (i) Kirkwood Club owed hindaty of care, (ii) Kirkwood
Club breached that duty, and (iii) that breach pra#ely caused Manerchia’s
injury.” “Generally speaking, issues of negligence aresosteptible of summary
adjudication.... Similarly, questions of proximateuse except in rare cases are
questions of fact ordinarily to be submitted to phey for decision.® But where
the nonmoving party fails to produce sufficient gir@f an essential element of
that party’s case, the moving party is entitledstonmary judgmernt. Because
Manerchia failed to offer any proof of Kirkwood @fts alleged negligence and
proximate causation, this is one of those “rargjligence cases that is susceptible
of summary adjudication.

11. Manerchia’s argument that the duty of care oletusiness owners to
their invitees is well established under Delawae may be correcf. He fails,

however, to offer any proof that Kirkwood Club bechad that duty.

" Riedel v. ICI Americas, Inc., 968 A.2d 17, 20 (Del. 2009).
8 Ebersole v. Lowengrub, 180 A.2d 467, 469 (Del. 1962).

% Burkhart v. Davies, 602 A.2d 56, 59 (Del. 1991) (applyit@elotex Corp. v. Catrett, 477 U.S.
317 (1986)).

19 See Wilmington Country Club v. Cowee, 747 A.2d 1087, 1092 (Del. 2000) (holding that a
property owner owes a business invitee a duty twige safe ingress and regred3)Ossi v.
Maroney, 548 A.2d 1361, 1364 (Del. 1988) (holding thatibass owners owe a business invitee
a duty to protect him from foreseeable dangerstibahight encounter while on the premises).



12. Manerchia claims that Kirkwood Club failed tmnaply with this State’s
regulatory safety requirements for the maintenardet-tubs, and that a violation

of a regulation is negligenqeer se.'!

Manerchia offers no proof of that failure
other than his recollection that (i) on February 2006, the water in the hot-tub
looked dirty, and (ii) when he next visited thelglon March 12, 2006, the hot-tub
was closed off with caution tape.Even if viewed in the light most favorable to
Manerchia, those facts do not establish that Kidav&lub failed properly to
maintain the hot-tufy’

13. Nor can Manerchia avoid summary judgment byimglon an adverse
inference from Kirkwood Club’s inability to produaecords showing that the
Club complied with the State’s regulatory requiratse The Club had discarded

those records “in the regular course of business’compliance with State

regulations, before Manerchia filed his claim inrh@007

1 Capital Management Co. v. Brown, 813 A.2d 1094, 1099 (Del. 2002) (“It is long-seit
Delaware law that the violation of a statute, agyulation having the force of a statute, enacted
for the safety of others is negligence in law ogligenceper se.”) We do not address the
guestion of whether the instructions found in thaté& of Delaware Public Pool Operator
Handbook—on which Manerchia reliesare regulations that may be used as a basis fdinin
negligenceper se. See Toll Brothers, Inc. v. Considine, 706 A.2d 493 (Del. 1983).

12 Kirkwood Club claims that “there is no record @collection of hot tub closure to club
members during the four weeks before or after Falyrd7, 2006.”

13 see State of Delaware Public Pool Operator Handbodk (&Pool water may ... look dirty and
turbid and quite uninviting to swimmers but actyathay be completely safe and free from
pathogenic organisms.”)

14 See State of Delaware Regulations Governing Public ®@elction 26.607 (providing that
records of sample results be kept at the pooltfteast one year).

~



14. Manerchia offers no independent evidence thakwood Club
breached its duty of care to maintain a safe HoftuRather, he attempts to infer
such a breach from his unfortunate injury, by clagrhat if bacteria in a hot-tub
causes an infection to a person entering thatthdm “the State regulatory safety
requirements and standard of care must have bedated.” That inference is
flawed because it rests on unsubstantiated assumsptiat the Club’s hot-tub was
contaminated with the bacteria that caused Mangsctuellulitis. Although “a
plaintiff may establish the negligence of the defamt by proof of circumstances
from which an inference of negligence follows asatural or very probable
conclusion from the facts proven,” no such factsengoven heré®

15. Even if we assume that Manerchia could proae Kirkwood Club was
negligent in maintaining the hot-tub, he has predidho proof that his use of the
hot-tub proximately caused his injuny.e., that but for that negligence Manerchia
would not have developed cellulifis. Specifically, Manerchia is unable to prove

that thesource of the bacteria that caused his cellulitis wasGhe’s hot-tub.

1> Therefore, it appears impossible that an experiass would be able to find factual support
for an opinion that Kirkwood Club was negligent.

16 Wilson v. Derrickson, 175 A.2d 400, 402-03 (Del. 1961) (affirming judgmt for defendants in
personal injury action because there was more than reasonable inference to be drawn
concerning the manner in which the oily substanbe&kvcaused plaintiff's fall came upon the
floor).

1" Mazda Motor Corp. v. Lindahl, 706 A.2d 526, 532 (Del. 1998).



16. Because the identification of the source oftdree is a matter that
requires an understanding and analysis of issugsdehe ken of the typical jury,
Manerchia had to present expert testimony to dstaffausatiot> Manerchia
cannot rely on Dr. Ivins as a causation expert bseaDr. Ivins could not
determine the source of the bacteria that causedeMhia’s cellulitis® Dr.
Hesdorffer's belatedly submitted opinion that Marea developed cellulitis as “a
direct result of his immersion in the hot tub in.February 2006,” is insufficient,
because it is conclusory. Dr. Hesdorffer offersemplanation as to how the facts
and records that he relied upone( Manerchia’s medical records, clinical
perspective and laboratory studies) prove that Mdma&'s cellulitis was a direct

result of his immersion in the Club’s hot-ttth Dr. Hesdorffer did not testify that

18 Campbell v. DiSabatino, 947 A.2d 1116, 1118 (Del. 2008) (holding thatimiéfs were
required to present expert testimony to opine ersthurce of invisible airborne mold that caused
plaintiffs’ injuries); Campbell v. Stonebridge Life Ins. Co., 966 A.2d 347 (Table), 2009 WL
315687 at 3 (Del. Feb. 10, 2009) (holding thatahsence of such expert testimony will preclude
the issue from ever reaching the jury).

19Dr. Ivins testified that it is just as likely théte bacteria came from the Club’s hot-tub as from
any other source.

20 See Money v. Manville Corp. Asbestos Disease Compensation Trust Fund, 596 A.2d 1372,
1377-78 (Del. 1991) (holding that expert opinioattplaintiffs’ disease was caused by exposure
to asbestos products was insufficient becausalindt establish the causal nexus betvwesah
product andeach related disease); Crookshank v. Bayer Healthcare Pharm., 2009 WL 1622828
(Del. Super. Ct. May 22, 2009).



Manerchia’s condition amounts to a “signature dis&anor did he address other
possible causes of celluliti$. Further, the “laboratory studies” relied upon Dy
Hesdorffer merely confirmed the medical diagnogi$lanerchia’s condition, not
the cause of that conditiéh. Therefore, Manerchia failed to provide any prtaft
his injury was caused by his use of a hot-tubalehe the hot-tub in Kirkwood
Club’s facility.

17. In short, the record does not support two cddhessential elements of
Manerchia’s case, despite being given an adequméefor discovery. Therefore,
the Superior Court properly granted Kirkwood Clubiisotion for summary
judgment.

18. Manerchia next claims that the Superior Couréce by denying his
requests for additional time to conduct discoverg aubmit an expert opinion on
negligence-requests that the Superior Court treated as a motoo trial

continuance.

2L A “signature disease” is a disease uniquely reldte exposure to a certain substance and
rarely observed in individuals not exposed to suistance Hurtado v. Purdu Pharma Co., 800
N.Y.S.2d 374 (Table), 2005 WL 192351, at *6 (N.YupS Ct. Jan. 24, 2005)caife v.
Astrazeneca LP, 2009 WL 1610575, at *16 (Del. Super. Ct. Jun2®)9) (defining a “signature
disease” as a disease that has low backgroundanatdéimited risk factors)Jorrejon v. Mobil

Qil Co., 876 So.2d 877, 892 (La. Ct. App. 2004) (“A sigmatdisease is one which is extremely
rare in the general population but far more prevakmong those exposed to a particular
substance; the disease in a sense bears the segohthe substance.”)

22 Manerchia, 2009 WL 2852600, at *2.
2.

10



19. We review Superior Court rulings on schedulisgues for abuse of
discretion®® If the Superior Court’s judgment “was based uponscience and
reason, as opposed to capriciousness or arbitsgtindis Court may not substitute
its own notions of what is right for those of thep®rior Court® Here, the
Superior Court’s decision not to grant Manerchidigahal time for discovery was
reasonable. The Superior Court put Manerchia dincete-on more than one
occasior—that he would not be able to prevail without compétcounsel and
expert withesses. The Superior Court gave Maneaitti@ opportunity to find such
experts “until the last moment before trial,” déspglanerchia’s failure to comply
with the Court’s deadline®. Therefore, there was no abuse of discretion in
refusing to extend an additional deadline to Malierc

NOW, THEREFORE, IT IS ORDERED that the judgmenttloé Superior
Court isAFFIRMED.

BY THE COURT:

/s/ Jack B. Jacobs
Justice

4 Coleman v. PricewaterhouseCoopers, LLC, 902 A.2d 1102, 1107 (Del. 2006).
?°1d. at 1106.

26 Manerchia, 2009 WL 2852600, at *3.
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