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DECISION ON APPEAL

For the reasons discussed below, Appellant's Motion Reconsideration of the
Commissioner’s Order iDENIED. The October 3, 2011 Order of Commissioner Mayisee
therefore affirmed.

Facts

The Division of Motor Vehicles suspended the drizdicense of Appellant Matthew
Holton pursuant to 2Del. C. § 2733(a)(2):

The Department may immediately suspend the licanskedriving
privileges or both of any person without hearingd amithout

receiving a record of conviction of such persorcraine whenever



the Department has reason to believe that suclompetsas, by
reckless or unlawful operation of a motor vehictaused or
contributed to an accident resulting in death qurinto any other
person or serious property damage.

The facts in the case at hand are uncontrovertddvare stipulated by both parties at the
DMV hearing. On the night of January 10, 2010, Alfgmt was the driver of a car involved in a
fatal motor vehicle accident. While attemptingldcate a certain address, Appellant missed a
stop sign, entered the intersection and collideti s oncoming vehicle driven by Alfred Jones.
Jones’ wife, a passenger in Jones’ car, was kdladl pronounced dead at the scene. Mr. Jones,
Appellant and the passengers in Appellant’s vemaee “Medi-Vac’'d” for treatment.

Following the accident, a police investigation s On June 21, 2010, five months
after the accident, the Sussex County Grand Judigted Appellant on charges of Vehicular
Homicide Second Degree and three counts of Vehi@&gaault Second Degree. By letter dated
July 28, 2010, the Delaware Department of JusBgeiested the Department of Motor Vehicles
to revoke Appellant’s license because he had beditted on charges as a driver that was
involved in a fatal accident. On August 23, 201 Department of Motor Vehicles notified
Appellant that his license would be suspendedvieiie months effective August 27, 2010 and

provided him the opportunity to request a post-suspnadministrative hearing pursuant to 21

Del. C. § 2733(b). On October 6, 2010, before the heaonng place, Appellant plead guilty to
death by motor vehicle, in violation of Del. C. § 4176A(a)* The administrative hearing
occurred on October 14, 2010. On November 4, 28é@epartment of Motor Vehicles upheld

the suspension of Appellant’s license. Appellamety appealed the suspension to the Court of

! Appellant was not sentenced on this plea untiléoler 12, 2010. Appellant received 1 year of Latel
suspended for 1 year at Level Il probation, and walered to pay $38,342.08 in restitution.



Common Pleas on November 30, 2010. The Commissiohgéhe Court issued a report
recommending that the suspension be upheld. Tinentiappeal from that order followed.
Discussion

“The scope of review of an appeal from an admiatste decision of the Division of
Motor Vehicles is limited to correcting errors adw and determining whether substantial
evidence of record exists to support the findinggact and conclusions of law.”In the case at
hand, it is clear and uncontroverted that Appellaaklessly or unlawfully operated a motor
vehicle in such a manner that caused death and/itgwthers. Those facts were stipulated to at
the Department of Motor Vehicles hearing. The Cossminer's application of the law to the
facts is the basis for the appeal under considaeréaiere.

When an appeal has been taken from a Commissiortéridings of Fact and
Recommendations the reviewing Judge shall makie movo determination to the objections
made. The reviewing Judge may accept, reject orifgnolde findings and recommendations
made by the Commissioner. CCPCR 112(4) (iv) TheeMppt raises two main objections:

1)The Commissioner committed error of law by firglithat Appellant’s due process
rights were not violated by the State’s suspensidms driving privileges pursuant to Zidl. C.

§ 2733(b) seven months after the accident and fwiaffording him a hearing on the matter.

2) The Commissioner committed error by not findiagdue process violation of
Appellant’s rights had occurred when the Departnadriviotor Vehicles hearing officer relied
on the July 28, 2010 letter from the Departmeniwgdtice to the Department of Motor Vehicles

requesting suspension of Appellant’s driving pagigs. Appellant argues that the letter was not

2 Eskridge v. Voshell, 593 A.2d 589, 1991 WL 78471 (Del. 1991).



provided to him, that he had no opportunity to miet evidence and that it should not have

been considered by the hearing officer becausastivever made part of the evidentiary record.

Procedural Due Process

The issue before this Court is whether the sewemths that passed between the
accident (January 10, 2010) and the license sugpe(&ugust 23, 2010) violates Appellant’s
procedural due process rights. It is the holdirigttos Court that under the facts and
circumstances of this case it does not.

Appellant’'s first argument relies upon the “emerge exception” found inBell v.
Burson, 402 U.S. 535 (1971). IBdl, the Supreme Court held that “except in emergency
situations...due process requires that when a Stskssto terminate an interest such as [a
driver’s license], it must afford notice and oppmity for hearing appropriate to the nature of the
case before the termination becomes effectiveI Del. C. § 2733(a)(2) is Delaware’s statutory
equivalent of the “emergency exception,” in thatdligging that a driver by unlawful operation
of a motor vehicle caused death to another the Stttsfies its burden of proving an emergency
existed. The death of another caused by recklessmesinlawful operation of a vehicle is
sufficiently tragic and potentially dangerous enoug others using the roads to create the
emergency allowing an immediate suspension prioa teearing as the statue sets forth. It is
important to note that while the statute permitsBrepartment of Motor Vehicles to immediately
suspend a license, it must also schedule a hefosmgeview of the immediate suspension, if

requested by the suspended driver, to determitieiEmergency sanction of suspension should

3Bell, 402 U.S. at 542.



continue. This Court is satisfied that the statpwrheme contained in Z1el. C. § 2733(a) and
(b) protected the procedural due process righth@fAppellant while promoting public safety
and punishing unlawful behavior.

Appellant’'s second due process argument is cehtere the issue of “timeliness.”
Appellant argues that if an emergency did in fadste then his license should have been
suspended immediately after the accider2l Del. C. § 2733(a)(2) gives the Department of
Motor Vehicles the discretion to “immediately sus@ehe license and driving privileges or both
of any person without hearing...whenever the Departntesreason to believe that such
person...has, byeckless or unlawful operation of a motor vehicle, caused or contributed to an
accident resulting in death or injury to any otherson.® In the case at hand, the Department of
Motor Vehicles did not have “reason to believe” &pjant had recklessly or unlawfully operated
a motor vehicle in a manner that caused deathjaryito others until it was so notified on July
28, 2010. It was on this date that the Departnoéniustice sent the Department of Motor
Vehicles letter requesting Appellant’s license hspended due to unlawful operation of a
vehicle resulting in death. Furthermore, while ttatute gives the Department of Motor
Vehicles the authority to immediately suspend ieslmot require the Department of Motor
Vehicles to suspend or outline a time frame whely thust do so.

In support of this “timeliness” argument, Appellasites the Superior Court’s decisions

in Reynolds v. Shahan, 2009 WL 2219953 (Del. Super. Ct. 2009) &uahg v. Voshell, 1995 WL

* In essence, Appellant has requested that thistGoiarpret “emergency” as mandating a license snsipn
immediately following the underlying incident. \Whithe Court acknowledges the “emergency exceptambet
forth in Bell and its application to the case at hand, the Cdectines to graft onto 2Del. C. § 2733 such a
definition.

®21Del. C. § 2733(a)(2) (emphasis added).



156260 (Del. Super. Ct. 1995). This Court holdd the facts surroundingeynolds and Song
are sufficiently anomalous so as to distinguisimttiem the case at hand.

In Reynolds, the Department of Motor Vehicles revoked Mr. Rays’ license in
October 2004, based upon evidence that he opesatedtor vehicle while intoxicateéd. The
case was appealed to the Court of Common Pleasyasidubsequently submitted for a decision
on March 2, 200%. For unexplained reasons, however, it took ther€of Common Pleas four
years to issue the decision affirming the revocatid\s Judge Graves statedReynolds, “for
the reasons stated by the Court of Common Pleaguld affirm the decision, but for the

8 Addressing this four year delay, Judge Graveseawith an argument put forth by

delay.
Mr. Reynolds, stating:

Mr. Reynolds notes that he resolved the criminargas on this

matter by pleading to reckless driving-alcohol tedbat least prior

to March 2005, and completed the rehabilitationunegl by the

statute. He argues he has gotten on with hisdifd to now

impose a one-year revocation is unconscionable.
Reynolds, 2009 WL *1.

In the case at hand, Appellant’s situation diffgreatly from Mr. Reynolds’. Formal

charges were not filed against the Appellant uhdihe 21, 2010. It appears that most of delay
complained of by the Appellant occurred betweenait@dent date and the charging decision by

the Department of Justice resulting in an indictm&uring this time the investigation into the

accident by the police ensued and the Departmehisifce contemplated charges. In July 2010,

® Reynolds, 2009 WL *1.
"1d.
®1d.



a month after the indictment, the Department oftidesnotified the Department of Motor
Vehicles of the unlawful operation of a motor védicesulting in death and requested the
suspension be imposed. In a timely manner, the fapat of Motor Vehicles notified
Appellant of their intent to suspend. The suspensient into effect on August 27, 2010. A
hearing on the suspension was timely held on Octaéde 2010. While Appellant haped
guilty to death by motor vehicle by the time of thepartment of Motor Vehicles hearing, he
had not yet beesentenced by a Court on the plea. On November 12, 2010,elppt was
sentenced to one year suspended for Level lll piaiband was ordered to pay $38,342.08 in
restitution. The Department of Motor Vehicles issués decision on November 4, 2010
upholding the suspension. Thus, unlike the factReynolds, Appellant cannot argue that at the
time of his suspension he had paid his criminalbttiéor his conduct and that it would be
unconscionable to penalize him again.

In Stong, the Attorney General requested the DepartmeMaibr Vehicles suspend Mr.
Stong’s licenseseven months after Mr. Stong had pled and been sentenced fruhlawful
driving® In the case at hand, the Attorney General reqdasie Department of Motor Vehicles

suspend Appellant’s license on July 28, 2010, mn®ptior to his plea and sentencing.

Department of Justice letter to Department of Motor Vehicles

Finally, the Court addresses Appellant’s argunmegarding the July 28, 2010 letter sent
from the Department of Justice to the Departmemilofor Vehicles. Appellant’'s argument that
the letter contains substantive evidence outsider¢lcord and was illegally relied upon by the

Department of Motor Vehicles Hearing Officer hasmerit. The letter is nothing more than a

° Stong, 1995 WL *2.



procedural memorandum sent by the Department éicéus the Department of Motor Vehicles
requesting that Appellant’s license be revoked ygamsto 21Del. C. § 2733. Furthermore, even
if the letter could be considered to contain sutista evidence, Appellant forfeited any ability
to object to the letter by stipulating to exactlyhat is contained within the letter, that “[o]n
January 10, 2010 while operating a motor vehicleaopublic roadway, the [Appellant] was
involved in a collision involving the death of ahet.”
Conclusion

The Appellant stipulated to the fact that his reskl and unlawful operation of a motor
vehicle caused death and injury to others. Instfadimply suspending Appellant’s license
immediately following the accident, the state coetgdl its investigation and made charging
decisions prior to putting the Department of MoWahicles on notice that they were requesting
suspension. These steps occurred in a timely mamtesupport a conclusion that Appellant’s
procedural due process rights were promoted thmutghhe process. The clear and
unambiguous language of Z¥el. C. § 2733(a)(2) has been satisfied, and the AppeHaatnot
suffered any violation of his procedural due preceghts. The suspension of Appellant’s
driving privileges is affirmed.

IT ISSO ORDERED this day of January, 2012.

The Honorable Rosemary Betts Beauregard



