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BeforeHOLLAND, BERGER andJACOBS, Justices.
ORDER

This 27" day of January 2009, upon consideratiotheforiefs of the
parties and the Superior Court record, it appesatise Court that:

(1) Chad McCloskey appeals his convictions, follayva jury trial,
of multiple burglaries and related offenses conedithetween September 30,
2006, and December 3, 2006. He argues that higsiatmms should be
reversed because: (1) the trial court abusedstsetion in admitting certain
evidence; (2) his counsel was ineffective; andtf®) prosecutor engaged in

misconduct. We find no merit to these claims, affidm.



(2) During their two-month crime spree, McCloskey dms friend,
Jason Scott, broke into homes, garages, and bar8sigsex County, near
where they both lived. They stole everything fré&éhVs and go-carts to
fishing rods and clothing. In addition, McCloskapd Scott deliberately
damaged the homes they invaded. At one locatmreXample, the two men
tore an upstairs toilet off the wall, causing thatev to overflow and destroy
the first floor walls and ceiling.

(3) McCloskey'’s first trial ended in a mistrialfter the second trial,
he was convicted on 50 of the 68 counts allegethenindictment. The
Superior Court sentenced him to a total of moren tha years at Level V
followed by periods of decreasing supervision.atilition, McCloskey was
ordered to pay approximately $55,000 in restitution

(4) In thispro se appeal, McCloskey first argues that the trial tour
abused its discretion in admitting into evidencketéer he wrote to Scott
while the two were incarcerated. He says that Mtéeer was ruled
inadmissible at the first trial, and that the pomsger “used perjury and
dishonesty” when introducing the letter at the sekcial.

(5) This argument rests on a mistaken premisethérfirst trial, the

State had asked Scott some foundation questiong #imletter, but had not



moved its admission before the Superior Court saxkshe trial for lunch.

After the break, the trial court declared a mistimsed on matters having
nothing to do with the letter. There was no rulorgthe admissibility of the

letter. Thus, McCloskey’s claim that, in the fitsial, the court ruled the

letter inadmissible is factually wrong.

(6) In addition, we find no abuse of discretiontire trial court’s
decision to admit the letter in the second trialthough Scott had said that
he did not recognize McCloskey’'s handwriting at first trial, he also
volunteered that he was “pretty sure [he] know[Bpwvrote it.” There were
no follow up questions before the lunch break, aftdr lunch the court
declared a mistrial. In the second trial, Scotthanticated the letter by
testifying that it was McCloskey’s handwriting, atitht the letter included
McCloskey’s name at the bottom and discussed theesrhe and McCloskey
committed together. That testimony was sufficierduthenticate the lettér.

(7) McCloskey also challenges the admission ofrdsastatements
during the State’s cross-examination of the chiekstigating officer. But
McCloskey “opened the door” by asking the witnesis Hearsay testimony

on direct examination. “Generally, when a partyermp up a subject, he

1 Smith v. Sate, 902 A.2d 1119 (Del. 2006).
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cannot object if the opposing party introduces en@ on the same subject.
This is true even though the evidence . . . woakklhbeen inadmissible if the

cross-examiner had offered it directly . .2 .” ¥ited no abuse of discretion
in allowing the State to cross-examine on the laaesidence introduced by
McCloskey.

(8) In his second claim, McCloskey argues thatth# counsel was
ineffective. This Court does not consider ineffextassistance of counsel
claims on direct appeal.

(9) Finally, McCloskey claims that the prosecutengaged in
misconduct by allowing Scott to give false testimornThere is no evidence
that Scott gave false testimony, or that the Statavingly suborned perjury.
Scott’s testimony at the two trials was not enyi@nsistent, and McCloskey
explored the inconsistencies in an effort to undeenScott's credibility. But
there is nothing in this record to suggest that3kete acted improperly in
calling Scott as a witness or in eliciting any &f testimony.

10) Based on our review of the record, it appéaas there was one

error that we addressia sponte. The record indicates that Count 63, Cr. A.

2 Qmith v. Sate, 913 A.2d 1197, 1239 (Del. 2006).
® Tatumv. State, 941 A.2d 1009, 1010 (Del. 2007) (citiMgight v. State, 513 A.2d 1310,
1315 (Del. 1986)).
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No. S06-12-0582, was one of eight second degrespa@cy counts that
were dismissed. The transcript of the sentendmogyever, indicates that
McCloskey was sentenced on this count to one yeaewel V suspended
after 30 days. Accordingly, we remand this mafter the trial court to

review the record and determine whether McCloskegatence must be
corrected.

NOW, THEREFORE, IT IS HEREBY ORDERED that the judgrh
of the Superior Court is AFFIRMED. This mattereésnanded for correction
of sentence, if appropriate, in accordance withagaph 10 of this Order.
Jurisdiction is not retained.

BY THE COURT:

Is/ Carolyn Berger
Justice



