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BeforeSTEELE, Chief JusticeHOLL AND andJACOBS, Justices
ORDER

This 27th day of January 2011, upon consideratiche parties’ briefs and
the record below, it appears to the Court that:

(1) The appellant, David Merritt, filed this direappeal following his
conviction by a Superior Court jury of eight counfsRape in the First Degree,
and one count of Continuous Sexual Abuse of a Chylda Person of Trust.
Merritt raises one issue on appeal. Merritt clathet the Superior Court denied
him his constitutional right to self-representatiom violation of the Sixth
Amendment of the United States Constitution andchketl, Section 7 of the

Delaware Constitution. We have concluded that M&rrarguments are without

merit.



(2) The record reflects that Merritt failed to algaand unambiguously
invoke his constitutional right to self-represermiat Therefore, the judgments of
the Superior Court must be affirmed.

(3) In 2006, Merritt and Michelle Merritt divorced aftthirteen years of
marriage. Michelle moved out of the couple’s homihe couple entered into a
child custody agreement whereby their two daughteen eleven year old Anne
and seven year old DeniSgyould reside with their father every Friday eventn
Tuesday afternoon.

(4) After Michelle moved out of the couple’s homderritt allegedly
began sexually abusing Anne. The abuse continugdl lanuary 2009, when
Anne revealed the abuse to her mother. Michepented the abuse to the police
and initiated proceedings to obtain full custodyAmine and Denise. Merritt was
arrested on March 5, 2009, and charged with eighints of Rape in the First
degree, two counts of Unlawful Sexual Contact i finst Degree, and one count
of Continuous Sexual Abuse of a Child by a Perdorrast.

(5) Merritt was held on $435,000 bail. Merritt svanable to post that
amount, and on March 27, 2009 moved to reduce G&iat same day, Merritt also
moved to proceeg@ro se. Merritt captioned the motion “Motion To Procelrb

S.” In this motion Merritt stated, however, thate“wvas willing to work by and

! This Court has adopted the pseudonyms given irellapt’'s Opening Brief.
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though his appointed attorney [at] the Public Ddéafs office,” but that “only
justice can be served through his participatiorPias Se Co-Council [sic].” On
April 7, 2009, Merritt sent a follow-up letter tdha@ Prothonotary and also
submitted a handwritten motion to compel the Siatieirn over whatever evidence
they had against him. He also submitted a letighé Public Defender’s office
seeking representation.

(6) The Public Defender’'s office assigned courtsetepresent Merritt
sometime in late March or early April. On June 2@09, defense counsel moved
to dismiss the charges against Merritt, becauskalenot yet been indicted by a
grand jury. That motion was denied as moot on &ul2009, after a grand jury
indicted Merritt on all eleven counts. On Augu4dt 2009, Merritt pled not guilty
to all counts, and his case was set for final cagew on December 21, 20009.

(7) The record reflects that Merritt became unlyapgth the pace at
which his case was proceeding. Merritt was frastrdby his belief that defense
counsel had not followed up with the trial courtrémuest the discovery materials
he sought, and that there had been no action arabkes for nearly four months. In
response to his frustration, Merritt filed @o se discovery request with the
Superior Court on December 18, 2009, three daywr®dis final case review. At

the final case review, the trial court set Mersittrial date for January 5, 2010.



After defense counsel filed a request for a comimoe due to a scheduling conflict,
the trial court rescheduled Merritt’s jury trialrfBebruary 23, 2010.

(8) Between December 2009 and February 2010, tlesubmitted
correspondence to the Superior Court containingesopf letters he had sent to
defense counsel explaining his frustration withethlsk counsel’s handling of his
case. In a letter to defense counsel dated Janya2®10, Merritt asked when
counsel would withdraw from the case. However,February 1, 2010, Merritt
sent a letter to defense counsel asking for adeice information regarding
defense counsel’s strategy for the case. Despka@ his counsel for advice,
Merritt continued to express displeasure with lisrcappointed Public Defender,
filing additional letters with the Superior Courtdahis own suppression motion on
February 19, 2010.

(9) Before trial began on February 23, 2010, Miemioved for an order
dismissing his current counsel and appointing neunsel. In a colloquy with the
trial judge, Merritt explained that he did not leeke that defense counsel had his
best interests at heart, and that counsel hadteharious rules of professional
conduct. Specifically, Merritt claimed that defensounsel did not: adequately
investigate the case; move to suppress what Mégiteved to be illegally seized

evidence; and turn over to Merritt discovery matisrprovided by the State. After



hearing Merritt's complaints about his counsel, th& judge and Merritt had the
following colloquy:

THE COURT: Are you requesting that the court de&sge counsel as
your attorney and that you represent yourself?

MERRITT: No, | would like him discharged, but | wid like to be
represented of course.

THE COURT: Okay.

MERRITT: Because this isn’'t a matter | think | cascertain on my
own.

THE COURT: Okay.

(10) The trial judge heard from the prosecutorudabdefense counsel’s
involvement in the case, and also heard from defawginsel. The trial judge
informed Merritt that she would not discharge defemounsel or assign Merritt
another Public Defender the morning of trial. Tthel judge gave Merritt the
option of proceeding with his current counsel ontowing pro se, provided that
Merritt was found competent to represent himself.

(11) The record reflects that Merritt was hesitémtrepresent himself.
When the trial judge advised Merritt that the Sthied offered him a plea
agreement, Merritt refused to accept or rejecptba:

THE COURT: Do you understand the plea that's baféered by the
State?



MERRITT: Well, Your Honor, what you're asking menlnot going

to respond to because you're not responding to Whatasked...l

would like for my suppression motion to be heard.

THE COURT: Denied. Now, do you want the plea at?n
Merritt declined to respond. The trial judge ipieted that silence as rejecting the
plea, and proceeded to select the jury. At thistpalefense counsel asked
whether he or Merritt would be selecting the julihe trial judge responded:
“You're selecting the jury. | don'’t find [Merrittcompetent to represent himself
pro se...He's admitted he’s not competent to represent éiinso se. I'm not
even going through the colloquy.” Merritt immedilgt stated “I haven’t admitted
to nothing, but would like to admit this motion [tlismiss counsel and/or appoint
new counsel] to the Court, please.” The trial pidgcepted Merritt’'s motion, and
then continued with the jury selection. Defensensel continued to represent
Merritt through trial.

(12) Appellant argues on appeal that his right éf-epresentation was
violated because the Superior Court failed to redgo his motion to procequo
se and his follow up letter to the clerk of courttstg that because he had not
heard anything back, he would proceed forward. |8MMierritt’'s motion was titled
“Motion to ProceedPro S, the contents of the motion reflects that Mermiths

not actually seeking to procegqmo se, but was seeking to be appointed Co-

Counsel. In paragraph three of the motion, Megtétes that he is “willing to



work by and through his appointed attorney [of] Bublic Defender’s office.” In
paragraph four, appellant states that “only justbe® be served through his
participation as Pro Se Co- Council [sic].” Thése paragraphs make clear that
Merritt was attempting to be appointed co-counsed,to proceegro se.

(13) This Court review claims involving the viatat of constitutional
rights de novo.> A defendant has the right to self-representatinder the Sixth
Amendment to the United States Constitution andckertl, Section 7 of the
Delaware Constitution. The right to self-representation, however, maiy dre
invoked “when the defendant has made a knowingiatalligent waiver of the
right to counsel and the record must show that dieéendant clearly and
unequivocally made his choic&.This requirement is satisfied when the defendant
expresses his request in such a manner that “remmahle person could say the
request was not mad@. There is no constitutional right, under the Udi&tates or
Delaware Constitutions, to “hybrid” representatiar, in other words, to be

appointed co-counsél.

% See Sigarsv. Sate, 674 A.2d 477, 479 (Del. 1996).

3 See Faretta v. California, 422 U.S. 806, 807 (1975ke also Hooks v. Sate, 416 A.2d 189, 197
(1980) ¢iting Faretta v. California).

*Hooks v. Sate, 416 A.2d at 197.

® Dorman v. Wainwright, 798 F.2d 1358, 1366 (11Cir. 1986),cert. denied, 480 U.S. 951
(1987).

® See Hooks v. Sate, 416 A.2d at 198 (There is no right to represémtaand self-representation
simultaneously)see also Showden v. Sate, 672 A.2d 1017,1020 n.1 (Del. 1996) (“The right of
self-representation guaranteed by the Delaware t@aiien is not a right to participate as co-
counsel, i.e., there is no right to hybrid représton”).
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(14) Merritt continued to seek counsel’s assistaatter his March 27,
2009 motion. In a letter dated April 12, 2009,the Public Defender’s office,
Merritt stated that he had “submitted a letter omeweek ago requesting the
assistance of the Public Defender’s office,” anknagvledged that he was to be
assigned counsel. In a May 3, 2009 letter to hisliP Defender, Merritt thanked
defense counsel for his “representation of me enaiove listed case,” but also
expressed his frustration with the delay in reecgvany information or discovery
materials related to the case. Merritt concludedl letter by stating that he was
“invok[ing] your counsel and cooperation in workimgth me to see this resolved.”
Further, once defense counsel was appointed, counseed to dismiss the
charges on the ground that Merritt had not yet bedicted by a grand jury. After
the grand jury issued an indictment, counsel remtesi Merritt at the August 24,
2009 case review at which Merritt plead not guilty.

(15) The record reflects that Merritt actively gbt out representation
from the Public Defender’s office and the assistaathis defense counsel after
the filing of his March 27, 2009 motion. Althougfe record indicates that Merritt
was frustrated with his defense counsel, at no tdrk Merritt clearly and

unequivocally invoke his right to self-represeruati

" See Hooks v. Sate, 416 A.2d at 197.



(16) The record reflects that Merritt failed to goesocally invoke his
right to self-representation. Had Merritt done the, State properly acknowledges
that the trial judge would have been required todemt a colloquy to determine
whether Merritt was competeht.Further, due to the timing of the request, the
State also properly acknowledges that the triajgudiould have been required to
determine whether the waiver of counsel was vaid \&hether there was potential
prejudice from the requestThe State asserts, however, that the colloquyneas
required because Merritt did not clearly and uneagally invoke his right to self-
representation. The record supports the State&rtasn.

(17) Even if Merritt'spro se pre-trial filings evidenced an ambiguous
desire to proceed without counsel, Merritt's stagata during the morning of trial
indicate that Merritt did not wish to proceetb se. The trial judge specifically
asked Merritt whether he was “requesting that theurC discharge [defense
counsel] as you attorney and that you representsgtf@” Merritt responded, “No,
| would like him discharged, but | would like to bepresented.” Merritt clearly
rejected the opportunity to represent himgelf se. On the contrary, the record
indicates that Merritt had no desire at all to esgnt himself. The trial judge
repeatedly told Merritt that his options were tther proceed with his current

defense counsel or proce@do se. In addition to specifically stating that he

8 See Smith v. Sate, 996 A.2d 786 (Del. 2010).
% See Zuppo v. Sate, 807 A.2d 545, 547-48 (Del. 2002).
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wished to be represented, at no time does the desuficate that Merritt
contemplated representing himself. Because Meditt not clearly and
unequivocally invoke his right to self-represermiatiand proceegro se, neither
his federal nor state constitutional right to selfresentation was not violated.
NOW, THEREFORE, IT IS ORDERED that the judgmentshef Superior
Court judgment are AFFIRMED.
BY THE COURT:

/s/ Randy J. Holland
Justice
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