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Dear Counsel,

l. Introduction .

Briefing in the above captioned matter on Defemdamd Counter-Claim Plaintiff's
Motion for Summary Judgment has now been compleyedounsel of record and the matter is
ripe for decisior.

The Court finds further Oral Argument is not nesagg on Mr. Shachtman’s Motion.

Il Facts & Procedural Posture

On March 3, 2009, Dustin Alfree (“Alfree”) purchaksex motorcycle from Mike's
Famous Harley-Davidson, Inc. (Alfree’s Br. 2.) A& purchased the motorcycle on secured
credit through Eaglemark Savings Bank (“ESB”),"agrty lender. (Alfree’s Br. Ex. A.) The
total amount of the loan was $9,809.00 plus intemeshe rate of 16.65%. (Alfree’s Br. Ex. A.)
Under the terms of the loan contract, ESB retamedcurity interest in the motorcycle. (Alfree’s
Br. 2.) ESB later assigned the debt to Harley Dsoid Credit Corp (“HDCC”). (HDCC's
Interrogs. | 2.) Alfree failed to make monthly pants as required by the contract. (Compl.
11.) On November 11 2008, pursuant to the terms of the contract, HD€fbssessed the
motorcycle. (Alfree’s Br. 2.)

On November 12, 2008, HDCC mailed Alfree a letitded “Notice of Our Plan to Sell

Property.” (Alfree’s Br. Ex. C.) The letter statée following, in pertinent part:

1 The record contains Mr. Shachtman as the attorney for DefeaddrCounter-Claim Plaintiff's Motion for
Summary Judgment which was presented on Friday, Aug@étla at 9:00 a.m. in New Castle County Court of
Common Pleas. On August 15, 2011 Mr. Shachtman filed by Beief in Support of his Motion for Summary
Judgment. Also in the record is Blake A. Bennett, Esgasr Attorney for Mountain State Adjustment as to the
Counter-Claim only Response to Mr. Shachtman’s Motiorsfonmary Judgment as to the FDCPA'’s Counter-
Claim which was filed with the Court electronically on Aug4t 2011. Third, Mr. Daniel C. Kerrick, Esquire, on
behalf of Harley Davidson Credit Corp. filed a Responsegpd3ition to Mr. Shachtman’s Motion for Summary
Judgment and presented the same on Friday, August 520100 a.m . at the Motion hearing.



To get your collateral back you must pay off yanar, which includes but
is not limited to the outstanding balance, plusrest, and expenses by November
22, 2008. As of the date of this letter you must pa

*Qutstanding Balance, plus interest $8,971.24
*Expenses (repo fee, estimated) $600.00
*Total $9,571.24

We will sell the collateral at a private sale samet after November 23,
2008. A sale could include a lease or license.

If you do not remit the above referenced amourtheallotted time, you

still have the opportunity to get the property batlany time before we sell it by

paying us the full amount you owe (not just past gayments), including our

expenses. Funds must be received by date of salkeafn the exact amount you

must pay, call us at the phone number stated above.

If you want us to explain to you in writing how weave figured the
amount that you owe us, you may call us at the phammber stated above or
write us at the address stated above and requagten explanation.

(Alfree’s Br. Ex. C.)

On January 21, 2009, the collateral was sold ati@u for $4,300.06. (HDCC'’s
Interrogs. § 2.) The sale proceeds were appliedlftee’s loan balance. (HDCC's Interrogs. 1
2.) As of January 21, 2009, a deficiency balanc&&D92.07 remained unpaid on the loan.
(HDCC'’s Interrogs. 1 2.) On September 22, 2009, KEDg3signed the account to the plaintiff,
Mountain State Adjustment (“MSA”). (Compl. Attach.)

On January 20, 2010, MSA filed a complaint agaiAftee to recover deficiency
judgment in the amount of $6,092.07 in principalgp$964.30 in interest, for a total amount of
$7,056.37 plus post judgment interest and reaseratirney’s fees. In the complaint, MSA first

asserts that it is the assignee of the debt fronc@D(Compl. T 1.) However, MSA then states

2 MSA asserted in the Complaint that the collateral wasatgbdiblic auction. In the moticsub judice MSA and
HDCC assert that they believe the collateral was actually soldratate sale. It is undisputed that the HDCC
notice of sale specified that the collateral would be sold avate sale.



that “Plaintiff” and “Defendant” entered into therdract at issue, “Plaintiff’ loaned “Defendant”
the money pursuant to the agreement, “Plaintiffaireed a security interest in the motorcycle,
“Plaintiff” gave “Defendant” notice after defaulhd repossession that the motorcycle would be
sold, and as a result, “Plaintiff’ suffered damad€ompl. I 3-12.) Documentation of the debt is
attached to the Complaint, including the Mike’s eaus Harley Davidson sale invoice, signed
credit application, contract, payment history, asdignment to MSA.

On December 20, 2010, Alfree filed an Answer, degyall averments in the complaint.
Further, Alfree requested monetary damages basédediollowing counterclaims: (1) violation
of UCC pre-sale notice requirements; (2) violatadrthe Federal Fair Debt Collection Practices
Act (“FDCPA"); (3) violation of the Federal Servicklembers Civil Relief Act; and (4)
conversion. Additionally, Alfree, as a third-pamgiaintiff asserted a claim against HDCC
alleging violations of UCC pre-sale notice requiesnts identical to its UCC counterclaim
against MSA.

On July 1, 2011, Alfree filed a Motion for Summalydgment with respect to its UCC
counterclaim against MSA,; its UCC®arty claim against HDCC; and its FDCPA claim agéi
MSA. On August 3, 2011, MSA and HDCC filed separasponses to Alfree’s motion. On
August 8, 2011, a hearing was held on Alfree’s Miotior Summary Judgment. Following oral
argument, the Court ordered supplemental briefaged on FDCPA case law raised by MSA for
the first time at oral argument. On August 15, 2QAlfree filed a reply brief addressing the case
law. On August 24, 2011, MSA filed its responseisTih the Court’s final opinion and Order on

Alfree’s Motion for Summary Judgment.



[, Standard of Review

Summary judgment is appropriate if there is no genussue of material fact and the
moving party is entitled to judgment as a mattetasi. CCP Civ. R. 56(c). The Court must
review the facts in the record in a light most falde to the non-moving partyorish v.
Graham 655 A.2d 831, 833 (Del. Super. 1994). The movpayty bears the burden to
demonstrate that there is no genuine issue of mhtict. Id. Summary judgment is not
appropriate “when the record indicates that a nadtiact is in dispute or if it seems desirable to
inquire more thoroughly into the facts in order d¢tarify the application of law to the
circumstances.Wilson v. Triangle Oil C9.566 A.2d 1016, 1018 (Del. 1989).

V. Discussion

There are two questions presented in this MotiorSiammary Judgment. First, whether
MSA and HDCC violated UCC pre-sale notice requiretady sending Alfree impermissibly
ambiguous pre-sale notice instructions. Alfreegaketwo separate UCC notice violations: (i) the
notice established an artificially short redemptperiod; and (ii) the notice provided that a
private sale would be held, but a public sale wafact held. The second issue is whether MSA
violated the FDCPA when it filed a Complaint witlet Court without adequately disclosing its
status as assignee of the debt. The Court finddhbee is no material fact in dispute and Alfree
is not entitled to judgment as a matter of law ba first UCC claim. Further, there remain
disputed issues of material fact with respect ® gbcond UCC claim. Finally, Alfree is not
entitled to judgment as a matter of law on the FBCRim. Therefore, Defendant’s Motion for

Summary Judgment is DENIED.



a. UCC Counterclaims

The Uniform Commercial Code (“UCC”) provides thdtea default, a secured creditor
may sell the collateral, provided that all aspedtthe sale are commercially reasonabl®eb.
C. 8 9-610. More specifically, the UCC requires teewed creditor give the debtor reasonable
pre-sale notification of the disposition of the latdral. 6Del. C. § 9-611(b). Among other
requirements, @el. C. 8 9-613 and 614 require the pre-sale notice tdaworthe method of
disposition and certain information concerning stetutory right of redemption. Written notice
gives the debtor the opportunity to exercise haiugbry redemption rights, enables the debtor to
find alternative buyers for the collateral, andoa# the debtor to oversee all aspects of the
disposition of the collateral, thus maximizing thelihood of a fair sale pricaVilmington Trust
Co. v. Conner415 A.2d 773, 776 (Del. 1980). If a secured d¢oediils to comply with UCC
notice provisions, she is absolutely barred froeksey a deficiency judgment, and the debtor is
entitled to recover damages undddé. C.8§ 9-625(c)ld. at 777.

6 Del. C§ 9-623 provides that a debtor may exercise tig to redeem at any time prior
to the disposition of the collateral. Trodd v. PNC National Bankhe court held that when a
secured creditor sends the debtor a post-repossesstice of sale that “establishes a shorter
period of redemptioneither expressly or by implicatiprthe secured party has violated the
‘reasonable notification’ requirementTodd v. PNC National Banki988 WL 765408 (Del.
Com. PIs.). As such, idyers v. Mellon Bankhe Court held that notice of sale was not
reasonable because it specified that the debtost'madeem by December 14, but the sale did
not actually occur until February 11, almost twonths later Ayers v. Mellon Bank1987 WL
8274 (Del. Super.)See alspDavis v. ACC Consumer Finance Cqrp999 WL 1847408, *3

(Del. Com. PIs.). In short, a secured creditor mal/state nor imply in its notice of disposition



that the right of redemption must be exercised bgpecific date prior to the actual date of
disposition. This rule extends to prohibit secuceeditors from sending the debtor two separate
notices with conflicting information concerning thght to redeemLoyola Federal Savings and
Loan v. Hopson1993 WL 331154 (Del. Super.).

Also, secured creditors may not state in the ndtieg the collateral will be sold at one
type of sale and then actually sell the collatatehnother type of sal&tigars v. Mellon Bank
1998 WL 996471 (Del. Super.). For exampleTaylor v. Mellon Bankthe secured creditor sent
the debtor notice that the collateral would be sdld public sale, but that if the public sale did
not result in a commercially reasonable price, ttiencollateral would be sold at private sale.
Taylor v. MellonBank, 1989 WL 147361, *1 (Del. Super.). Howeveg ffroperty was in fact
sold at private sale, without an attempted pubdile.dd. at *2. The Court found the notice
misleading in violation of the UCC, reasoning:

[i]t is not commercially reasonable to notify a tletin default of an obligation of

both a public and a private sale where the privsdaie is expressly made

contingent upon the failure of the public sale.sTisi truly misleading where the

secured party at no time ever contemplated a pwialie. Given that the notice

called for public sale first, the plaintiffs coutthly conclude that a public sale

would be held...Mellon sent the plaintiffs a notificen for both a public and

private sale, never intending a public sale. Thiadt a mere technical violation.

This is a commercially unreasonable notice.

Id. at *3. Finally, the court noted that it is impartdao inform the debtor of the specific type of
sale to be held because debtors may be inclinegérise less oversight over a secured creditor
conducting a public sale because of the open naifirthe sale.ld. In other words, it is
foreseeable that debtors may engage in varyingdefeoversight of the disposition depending

on the type of sale held, and therefore the typsatd held must match the type specified in the

notice.



In the instant case summary judgment is not ap@@because HDCC and MSA did
not establish an artificially short redemption pdriin violation of the UCC. Unlike the
impermissible notices iModd Ayers Davis and Loyola the notice here is not vague or
ambiguous concerning the right to redemption. Totca provided that Alfree could exercise
the right to redemption by paying the outstandildpbce plus interest totaling $9,571.24 by
November 22, 2008. Additionally, the notice stateat if Alfree did not pay this amount in time,
he still could exercise the right to redemption topthe date of sale provided that he called
HDCC at the provided phone number to determinectineent amount of interest owed. The only
reasonable reading of this notice is that Alfreema@ned the right to redeem up until the date of
sale at the price of $9,571.24, and that the amaenessary to exercise the right to redeem
would increase after November 22, 2008 by virtuéhefcontractually agreed to 16.65% interest
continuing to accrue.

Summary judgment is likewise not appropriate beeathere is a genuine issue of
material fact regarding the type of sale held. preesale notice provides that the collateral will
be sold at private sale. MSA’s complaint provideattthe collateral will be sold at public sale.
HDCC and MSA argue that HDCC now “believes the sHl¢he collateral was private” and
argue further that it the complaint can simply Ipeeaded to correct the misstatement. Alfree
argues that the averment in the complaint is aibgnguidicial admission. Delaware law plainly
requires the type of sale stated in the pre-disposnotification to match the type actually
performed. Thus, the outcome turns on whether thatGs bound by MSA'’s characterization of
the sale in the complaint as a judicial admission.

Statements of fact in pleadings are judicial adiorss.Kraus v. State Farm Mut. Auto.

Ins. Co, 2004 WL 2830889, *4 (Del. Super.). “A judicialadsion is a formal statement by a



party or his or her attorney, in the course ofgialiproceedings, which removes an admitted fact
from the field of controversy.ld. Judicial admissions include statements of fact enad
pleadingsld.

Nonetheless, pleadings can be amended, so notaédingents made in pleadings are
binding judicial admissions. Court of Common Pl€agil Rule 15(a) allows for amendment of
pleadings and provides:

[A]t any time before a responsive pleading is sérgg if the pleading is one to

which no responsive pleading is permitted and ttigom has not been placed

upon the trial calendar, the party may so ameatiainy time within 20 days after

it is served. Otherwise, a party may amend theyjsapleading only by leave of

court or by written consent of the adverse parhd keave shall be freely given

when justice so requires.
CCP Civ. R15(a). Delaware state courts liberally construs thle and permit “amendments to
pleadings at all stages of the proceedings unkssopposing party shows that it would be
seriously prejudiced therebyPaul v. Chromalytics Corp.343 A.2d 622, 625 (Del. Super.
1975). Parties may even be permitted to amend pheidings to plea contradictory facts “unless
there is evidence of undue delay, bad faith ottalilamotive on the part of the movant, repeated
failure to cure deficiencies, prejudice, futilityr the like.”Hess v. Carmine396 A.2d 173, 177
(Del. Super. 1978). For example, &) Deseta HVAC SVCS., Inc v. Condltye court permitted
the plaintiff to amend the pleadings to changeatm®unt of damages requested, reasoning that
the plaintiff was not changing legal theories araducing new causes of action, but instead
correcting mistakes in good faite.J Deseta HVAC SVCS., Inc v. Con&§05 WL 1950799,
*2 (Del. Super.).

Here, MSA’s characterization of the nature of siade in the complaint is not a binding

judicial admission. MSA and HDCC do not know whettiee sale of the collateral was a public

sale or private sale. As such, the inclusion of dkerment in the complaint was likely not a



conscious tactical decision, but rather a mistakereover, Alfree neither argues nor presents
evidence of severe prejudice necessary to bar ammmdunder Rule 15. MSA may file a Rule
15(a) motion to amend the complaint, and the pasti# be entitled to an evidentiary hearing
and argument on the motion. More importantly forgmses of the instant motion, there remains
a genuine issue of material fact as to the typbefsale held and summary judgment is therefore
not appropriate.

b. FDCPA Counterclaims

The federal FDCPA controls false or misleading camitations by debt collectors and
provides that “[a] debt collector may not use aasigd, deceptive, or misleading representation or
means in connection with the collection of any dett6 U.S.C. § 1692e. This subsection
includes a non exhaustive list of conduct, thagnfjaged in by debt collectors, pgr sein
violation of 8§ 1692e. Included in this list is ‘g false representation of — the character, amount
or legal status of any debt.” 15 U.S.C. § 1692&QR)Debt collectors that fail to comply with the
FDCPA are liable to the offended debtor for monagndges. 15 U.S.C. § 1692k.

Only certain representations made by the debt aolle qualify as actionable
communications under the FDCP@’Rourke v. Palisades Acquisition XVI, LL&35 F.3d 938,
941-44 (7th Cir. 2011). The FDCPA was enacted twgat consumers from being intimidated or
tricked by professional debt collectold. at 941-42. As such, debt collection complaintsifile
state court only qualify as communications goverbgdhe FDCPA when the consumer alleges
that the communication would be false, misleadorgieceitful to a reasonable consunidr.It
is important to note that the FDCPA does not rexjny specific level of detail in debt
collection complaintsBeler v. Blatt, Hasenmiller, Leibsker & Moore, L1 €80 F.3d 470, 472

(7th Cir. 2007). Rather, the level of detail reqdiis governed by rules of pleadinigl. Finally,

10



complaints are not misleading or deceitful in vima of the FDCPA solely because they contain
shorthand or simplistic means of describing théigmto a consumer credit card contréat.

To determine whether representations in commuiicatmade by a debt collector to a
consumer are false, deceptive, or misleading itatran of the FDCPA, courts apply the “least
sophisticated debtor” standai@utton v. Wolhar809 F. Supp. 1130, 1135 (D. Del. 199%f,d
5 F.3d 649 (3d Cir. 1993). This standard requiree Court to consider whether an
unsophisticated consumer would have been deceivesled, or harassed by such practices.
Beattie v. D.M. Collections, Inc.754 F. Supp. 383, 392 (D. Del. 1991). In shofg] “
communication is deceptive for purposes of theiAtt can bereasonably reado have two or
more different meanings, one of which is inaccutat€ampuzano-Burgos v. Midland Credit
Mgmt., Inc, 550 F.3d 294, 298 (3d Cir. 2008) (emphasis addedhphasizing reasonableness
protects debt collectors from liability for “bizaror idiosyncratic interpretations of collection
notices” and presumes “a basic level of understendnd willingness to read with care [on the
part of the recipient].1d. at 299 (quotindRosenau v. Unifund Corps39 F.3d 218, 221 (3d Cir.
2008)).

Alfree argues that MSA’s complaint was deceptivevimlation of the FDCPA because
while it does initially state that MSA is the agség of the debt from HDCC, it then says that
Plaintiff (i.,e. MSA) entered into the contract wiitifree, loaned the money, retained a security
interest in the motorcycle, repossessed the matteagfter default, and sent Alfree notice of
sale. Alfree argues that use of this language wmiklead a reasonable consumer as to who
took these actions, and therefore the complaimigdeading in violation of the FDCPA. The

Court disagrees.

11



Taken as a whole, a reasonable consumer would indt MSA’s complaint to be
misleading or deceptive. MSA disclosed its statssaasignee of the account in the initial
averment of the complaint. Then, it describes thie ®f the motorcycle, at a specific price,
followed by the subsequent default, repossessind, sale. Finally, it demands a deficiency
judgment for the remainder of the money owed untier contract. Documentation of the
assignment from HDCC to MSA is attached to the damp along with the promissory
note/security agreement, and a copy of Alfree’ginal signed application for credit, and an
invoice from Mike’'s Famous Harley Davidson for tlsale of a motorcycle to Alfree. A
reasonable consumer reading the complaint andhatiamaterials together would believe that
the debt for the purchase of the motorcycle haa lassigned to MSA, and that MSA was now
attempting to collect on the account. Because thaptaint is not deceptive or misleading,
Alfree is not entitled to judgment as a matter aw Iwith respect to the FDCPA claim and the
motion for summary judgment is therefore denied.

V. Conclusion

For the foregoing reasons, Alfree’s Motion for SuamynJudgment is herellyENIED .

IT IS SO ORDERED this___ day of September, 2011.

John K. Welch,Judge

/ib
cc: Ms. Tamu White, CCP Chief Civil Case Manager
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