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STEELE, Chief Justice:



Appellant, Beverly Pfeffer, appeals the Court ob@tery’s dismissal of her
claims with prejudice under Rule 12(b)(6) for faduto state a claim. Pfeffer
brought a class action against the directors otdfimand Blockbuster and against
two corporations, National Amusements, Inc. (NARdaCBS Corporation.
Pfeffer asserts that the Vice Chancellor erred iezahe sufficiently pleaded, in
connection with two transactions, that the Viacamard of directors had breached
their fiduciary duties of disclosure, loyalty, acare and that NAI had breached its
duty of loyalty” Because we conclude that Pfeffer failed to pkbad the alleged
disclosure violations were material, the Court @a@cery’s judgment of dismissal
is AFFIRMED .

FACTS AND PROCEDURAL HISTORY ®
This dispute arises from two transactions thatltedun Viacom divesting

itself of its controlling interest in BlockbusterAs of September 2004, Sumner

! The defendants in this matter are: Sumner RedstGhairman and CEO of Viacom,

Chairman of NAI, and Director of Blockbuster; Geergbrams, Director of NAI and Viacom;
David Andelman, Director of Viacom; Joseph Califamorector of Viacom; William Cohen,
Director of Viacom; Philippe Dauman, Director of NAViacom, and Blockbuster; Alan
Greenberg, Director of Viacom; Jan Leschly, Direatb Viacom; Shari Redstone, Director of
Viacom; Frederic Salerno, Director of Viacom; Waln Schwartz, Director of Viacom; Patty
Stoneesifer, Director of Viacom; Robert Walter, daitor of Viacom; and NAI. The members of
the Blockbuster board of directors were also nadefdndants in the complaint, however, those
defendants (except for Redstone and Dauman) angani¢s to this appeal.

2 Pfeffer does not address the alleged duty of lsegach other than to state one, so neither

do we.

3 The facts restated herein are derived from thie-pleaded allegations of the complaint

and documents incorporated therein by reference.



Redstone owned a controlling stake in NAI, whighturn, owned a 71% voting
interest in Viacom. Viacom owned approximately32.of the equity value and
95.9% of the voting power in Blockbuster, a Delasvaorporation. The two
challenged transactions are: (1) a special $5 éidd paid to Blockbuster
stockholders (the Special Dividend); and, (2) arlatffer to Viacom stockholders
to exchange their Viacom stock for Blockbuster ktthe Exchange Offer).

Believing Blockbuster would perform better as amlependent entity,
Viacom announced, on February 10, 2004, its im@nto spin off 81.5% of its
interest in Blockbuster. In a June 18, 2004 preksase, Viacom and Blockbuster
announced their preliminary divestiture plans. dBefthe Exchange Offer,
Blockbuster would issue a Special Dividend. Thiteeain a voluntary exchange
offer, Viacom shareholders would exchange theircvim shares for Blockbuster
shares. In the press release, Viacom CEO Rezlstott Blockbuster CEO John
Antioco endorsed the proposed separation. Redsgtaeed that, after the
transaction, “Viacom will devote all its energiegdaesources into expanding core
areas, particularly the content creation enginéeabelieve will drive our future
growth.” Antioco announced: “we believe that lscbming a separate company
we will be better able to pursue our retailing tstgy.”

An independent special committee of the Blockbusteard of directors

approved the Special Dividend, which would be p&y&eptember 3, 2004 as a



pro rata special cash dividend of $5 per sfiaf@f the Special Dividend, Viacom
received over $738 million of the $905 million disuted to Blockbuster
stockholders.

On September 8, 2004, Viacom issued a press rethsslesing the final
terms of the voluntary Exchange Offer. A Prospeautlining the relevant terms
of the Exchange Offer soon followed. In the ExderOffer, each tendering
holder of Viacom stock would receive 5.15 sharesBtdckbuster stock in
exchange for each Viacom share tendéradacom disclosed that it would accept
up to an aggregate of 27,961,165 shares of ClaaadAClass B common stock
until the closing date on October 5, 2004. Thespectus disclosed that (a) NAI
would not participate in the Exchange Offer; (byvesal potential risks were
associated with acquiring Blockbuster stock, incigdBlockbuster's potential
inability to operate with the increased debt imgbbg the Special Dividend; (c) a
special committee of the Blockbuster board, conepri®f three independent
directors, had recommended that the entire Blodkbumard approve the Special

Dividend and the Exchange Offer; (d) the speciahmittee had approved the final

4 The special committee resolved to recommend tpeci@l Dividend to the full

Blockbuster board; however, the Committee did mobmmend whether or not any stockholder
should participate in the Exchange Offer.

° Blockbuster financed the distribution with newdgued debt.

6 For each share of Viacom stock tendered, a stddkh received 2.575 shares of

Blockbuster Class A Common Stock and 2.575 shdrBsookbuster Class B Common Stock.



terms of the divestiture; and (e) neither Viacomr rglockbuster made a
recommendation to stockholders about the Exchanffer.O Nor did the
Prospectus disclose the composition of the speoiramittee.

Pfeffer and many other Viacom stockholders, butinduding Redstone or
NAI, tendered their shares in the fully subscriBedhange Offer.

Following the Exchange Offer, Blockbuster struggtedemain profitable.
On March 9, 2006, Blockbuster announced a restateafets reported cash flows
for the years 2003 through 2005. After months sttassions with the SEC,
Blockbuster accounted for its new releases ineikdal library as current assets, as
opposed to their earlier classification as nonguri@Essets. As a result of this
restatement, Blockbuster categorized those assetperational expenses instead
of capital expenses.

Pfeffer brought a class action in the Court of Gleay on behalf of all
former Viacom shareholders who tendered their shiaréhe Exchange Offer, and
on behalf of all Blockbuster shareholders who h&fldres as of the August 27,

2004 record date for the Special Dividend issuedlmgkbuste? Pfeffer named

! The Prospectus stated: “Neither Viacom nor Blaster, nor any of their respective

directors or officers, nor the co-dealer managaakes any recommendation as to whether you
should participate in the exchange offer. You mmake your own decision after reading this
document and consulting with your advisors.”

8 Pfeffer filed the initial complaint on August 2006, almost two years after the

challenged transactions. Pfeffer filed the amendedhplaint on January 12, 2007. The
amended complaint will be throughout this opinisrttze “complaint.”



21 defendants in his complaint, including two cogtions, NAI and CBS, and
several Viacom and Blockbuster directdrs.

Pfeffer claimed that the Viacom board of directioasl violated their duty of
disclosure in relation to the Exchange OfferSpecifically, Pfeffer alleged that the
Viacom directors either failed to disclose, or madmaterial misstatements
regarding, the true state of Blockbusters’ operatiacash flow, the methodology
used to determine the exchange ratio, and the csitrgpo of the Viacom special
committee that recommended the transaction to thecovh board. Pfeffer
asserted that the Viacom board of directors knevghmuld have known that a
Blockbuster treasury department manager had codhpilgash flow analysis seven
months before the Exchange Offer, and that knovdedgmonstrated that

Blockbuster’'s operational cash flow could not supgbe Special Dividend or

9 Seen. 1 and accompanying text.

10 This case was not the only litigation filed comseg the challenged transactions. First,

on February 10, 2004, the day that Viacom annourtsgatoposed divestiture of Blockbuster, a
stockholder filed suit in the Court of Chancerylseg injunctive relief. The plaintiff later
abandoned the action. Second, on September 18, 2866 week after the Prospectus detailing
the Exchange Offer was disseminated, another sbigiexhfiled a class action in the Court of
Chancery seeking a preliminary injunction. The &/i€hancellor denied the plaintiff's
application, and the plaintiff voluntarily dismiskéhe action. Third, on November 10, 2005, a
stockholder filed a class action suit in the Unigtdtes District Court for the Northern District of
Texas. On August 22, 2007, the federal judge dised the securities laws claims, including
similar disclosure claims, with prejudic&see Congregation Ezra Sholom v. Blockbuster, Inc.
504 F. Supp. 2d 151 (N.D. Tex. 2007). FinallyNmvember 16, 2005, a stockholder participant
in the Blockbuster Investment Plan filed a classoacin federal court in New York alleging
ERISA fiduciary violations.



Exchange Offet’ In her complaint, Pfeffer pointed to several Bdogster
announcements, including Blockbuster's cash flostatement, as evidence that
the Viacom and Blockbuster directors knew or shodldve known of
Blockbuster’'s financial woes at the time they caushe Prospectus to be
disseminated. Although Pfeffer attempted to eshlthat the directors knew or
should have known of Blockbuster’s financial prob$ she did not allege that the
announced restatement caused a market price deidmélockbuster stock.
Pfeffer also claimed that NAI and the directors bagiached their duty of loyalty.
All the defendants moved to dismiss the actionfédure to state a claim.
On February 1, 2008, the Vice Chancellor dismissiédf Pfeffer's claims with
prejudice’? The Vice Chancellor held that the Viacom Direstbad made neither
material omissions nor materially misleading staets in the Prospectus.
Therefore, the complaint failed to allege a cogolieaduty of loyalty violation.
Because the Vice Chancellor held that NAI did nohtmol the conduct of the

Viacom Directors in the transactions, NAI did nogdch its duty of loyalty either.

11 Pfeffer asserted in her complaint that a BlockéwusSenior Vice President “told

subordinates not to worry about the cash flow asialy

12 SeePfeffer v. Redston€008 WL 308450 (Del. Ch.).



In this appeal, Pfeffer only appeals the Court bétery’s dismissal of the
first four counts of her complaift. Those four counts allege that the Viacom
directors breached their fiduciary duties of loyaltare, and disclosure and that
NAI breached its fiduciary duty of loyalty by makinfalse misstatements or
material omissions in documents distributed betbee Exchange Offer. Pfeffer
claims that because of Redstone’s and NAI's fingngiterest in Viacom, the
conduct complained of should have been reviewedewrah entire fairness
standard, thereby precluding a Rule 12(b)(6) disatis

ANALYSIS

We review dismissals under Court of Chancery R@é)6) de nova*
This Court, like the Court of Chancery, is requirtxd accept well pleaded
allegations as true and draw reasonable infereirceavor of the plaintiff:

Nevertheless, we need not accept conclusory aitegats true and accept only

13 Count | Breach of Fiduciary Duty of Disclosureaatst the Viacom Director Defendants;

Count Il Breach of Fiduciary Duties of Loyalty atbod Faith against the Viacom Director
Defendants; Count Ill Breach of Fiduciary Duty agsithe Viacom Director Defendants; Count
IV Breach of Fiduciary Duties of Loyalty and Goodith against NAIL. We note that though
Pfeffer states in her Opening Brief that she appdla¢se claims against both NAI and the
Viacom Directors, we, as did the Vice ChancelleGagnize that the amended complaint sues
the Viacom Directors in the first three counts & in the fourth count.

14 Feldman v. Cutaia951 A.2d 727, 730 (Del. 2008).

15 Id. at 731.



truly reasonable inferencés. Pfeffer challenges the Vice Chancellor's
determination that her allegations were conclusmgy not well pleaded.

l. Pfeffer's Allegation that the Viacom Directors Breached Their
Fiduciary Duties in Structuring the Divestiture Fails to State a Claim.

Pfeffer alleges that the Special Dividend and tkehange Offer should be
subject to entire fairness scrutiny because NAlthascontrolling stockholder of
Viacom, elevated its financial interests over tho$ethe minority holders and
stood on both sides of the transactions.

The Vice Chancellor recognized that “Delaware |aae@ginot impose a duty
of entire fairness on controlling stockholders magkia non-coercive tender or
exchange offer to acquire shares directly fromrtiieority holders.*” Nor does
Delaware law require entire fairness scrutiny whareorporation engaged in a

voluntary, noncoercive offéf. But, the Viacom Directors did have a duty to

16 Id.; Solomon v. Pathe Commc’ns Cor§i72 A.2d 35, 38 (Del. 1996).

17 Pfeffer 2008 WL 308450, at *7 (quotinig re Aquila Inc, 805 A.2d 184, 190 (Del. Ch.
2003)). See als@olomon 672 A.2d at 39-40, stating:

In the case of totally voluntary tender offers courts do not impose any
right of the shareholders to receive a particutarep

... [Iln the absence of coercion or disclosu@ations, the adequacy of
the price in a voluntary tender offer cannot besane.

Id.

18 ld. (citing Frank v. Arnelle 1998 WL 668649, at *4 (Del. Chaff'd, 1999 WL 89284
(Del.) (Frank I) (“neither Delaware law nor federal law requires iggier in a Dutch auction to
offer its stockholders the opportunity to tendeatir price”)).

10



structure the terms of the Exchange Offer noncwelgiand to disclose all
material facts relating to 1f.

The Vice Chancellor concluded that the Viacom Doexhad structured the
Exchange Offer noncoercively and disclosed all nmgtefacts. We agree.
Although Viacom made the Exchange Offer to its migostockholders, the
Viacom board did not recommend in the Prospectad those stockholders
exchange their shares. The Exchange Offer waslypwauntary, and the
Prospectus clearly disclosed that NAI would notipgrate in the Exchange Offer.
The Vice Chancellor properly found that the comuiadid not suggest that the
Viacom directors who approved the Exchange Offancttired it in a way that
favored their interests over the stockholders’. erElfiore, Pfeffer's complaint
would state a claim for relief only if it adequatedleaded disclosure violations.
That brings us to the disclosure claims.

[I. The Claim that the Viacom Directors Breached Tteir Fiduciary
Duty of Disclosure is Legally Insufficient.

As the Vice Chancellor correctly stated, that ‘gJtuty of disclosure is not
an independent duty, but derives from the dutiesaoé and loyalty?® “Corporate

fiduciaries can breach their duty of disclosurearidelaware law . . . by making a

19 Solomon672 A.2d at 39 (internal citation omitted).

20 Pfeffer 2008 WL 308450, at *8 (quotinMalpiede v. Townsqr780 A.2d 1075, 1086
(Del. 2001)).

11



materially false statement, by omitting a matefadt, or by making a partial
disclosure that is materially misleadinfd.” “Material facts are those facts for
which ‘there is a substantial likelihood that as@a@able person would consider
[them] important in deciding how to vote®®

Pfeffer challenges the Vice Chancellor's dismissaher complaint, which
(she claims) states duty of disclosure violatiomsfaur respects. First, Pfeffer
claims that she adequately pleaded that the Praspedisclosures about
Blockbuster’s operational cash flow were materfaécond, Pfeffer asserts that she
adequately pleaded that the Viacom board knew auldnhave known of
Blockbuster’'s operational cash flow deficienciesl ahat the divestiture would
leave Blockbuster unable to meet its operationalggo Third, Pfeffer contends
that the Vice Chancellor erred by finding that Ythacom board’s methodology for
determining the exchange ratio was not materiaurth, Pfeffer argues that the
Vice Chancellor erred by finding the compositiortloé Viacom special committee
who structured the divestiture to be immaterial.

The Viacom Directors respond that, even if thereewsisstatements or
omissions, they were not material. The Vice Chiocagreed. We review those

findings in the sections that follow.

21 Id. (quoting O'Reilly v. Transworld Healthcare, Inc745 A.2d 902, 916 (Del. Ch.
1999)).

221d.

12



A. Pfeffer Failed to Plead that the Alleged Misstagments Regarding
Blockbuster’'s Operational Cash Flow were Material.

Pfeffer contends that Blockbuster's accounting agsification, which
occurred approximately one and one half years after Prospectus was
distributed, demonstrates that the Prospectus westeading and contained
material misstatements. The complaint alleged: thafl) the Prospectus
“misrepresented Blockbuster’'s cash flow — so vitakhe funding of its growth
plans — by more than 58%;” and that (2) the Prdsiecepresented that
Blockbuster’'s ability to maintain sufficient opareg cash flow was criticato
funding Blockbuster's new plan. Thus, Pfeffer dades, there being no dispute
that the disclosure regarding the operational ¢kst constituted misstatements,
the only issue was whether those misstatements material>>

The Viacom Directors respond that: “Plaintiff ceded at oral argument [in
the Court of Chancery] that she has no basis byclwho allege that the
reclassification of Blockbuster's cash flows afexttBlockbuster’'s earnings, total
cash flow, net income, or any other accounting mea’s The Viacom Directors
further argue that the complaint did not allege #rayone had relied on the cash

flow analysis that led to the reclassification.

23 The Viacom Directors refer to the reclassificatas an alleged misstatement.

13



“To state a claim for breach of the fiduciary dofiydisclosure on the basis
of a false statement or representation, a plaimitfst identify (1) a material
statement or representation in a communicationeroplating stockholder action
(2) that is false?® The “issue of materiality of an alleged misstataemor
omission in a prospectus is a mixed question ofdad fact, but predominantly a
question of fact?® “Nevertheless, conclusory allegations need notréated as
true, nor should inferences be drawn unless thay &re reasonablé?®

The Vice Chancellor determined that “the plaintéil[ed] to advance well
pleaded allegations of fact that a reasonable pemsaleciding how to vote, would
consider important the reclassification of operaioand investing cash flows in
this case? Although the Vice Chancellor found that some loé tash flow
numbers in the Prospectus were later restated, Rfedter did not sufficiently
demonstrate why that fact was material. The Vibar@ellor recognized that the

cash flow restatement merely reclassified certaiashc flows, but the

24 O'Reilly, 745 A.2d at 920Loudenv. Archer-Daniels-Midland Cp.700 A.2d 135, 141
(Del. 1997) (“A claim based on disclosure violasanust provide some basis for a court to infer
that the alleged violations were material.”).

25 Branson v. Exide Electronics Corfl994 WL 164084, at *2 (Del.).

26 Feldman v. Cutaia951 A.2d 727, 731 (Del. 2008) (citinghite v. Panic783 A.2d 543,
549 (Del.2001)).See Grobow v. Perpob39 A.2d 180, 187 n. 6 (Del. 1988yerruled on other
grounds by Brehm v. Eisnef46 A.2d 244 (Del. 2000) (“a trial court need bbhdly accept as
true all allegations, not must it draw all infereadrom them in plaintiffs’ favor unless they are
reasonable inferences.”).

27 Pfeffer 2008 WL 308450, at *8.

14



reclassification did not affect the total cash f&opwnet income, or any other
reported accounting figure. Nor, (the Vice Chalacefurther noted) did the
complaint plead that disclosure of the restatenadigicted the Blockbuster stock
price.  Morever, Blockbuster's certified financiatatements explained its
accounting methods. The Vice Chancellor conclutiedl the complaint failed to
allege how the restatement of operating cash fimss to the level of a material
misstatement so as to constitute a disclosuretioald® Therefore, Pfeffer did not
allege any factual basis for her claim that thecdra Directors knew or should
have known that Blockbuster's operating cash fldatesnents were materially
misleading. We conclude that the Vice Chancellm&soning is correct.

B. Pfeffer Failed to Sufficiently Plead that Blockluster's Cash Flow
Analysis was Reasonably Available to the Viacom Bictors.

Relying upon a cash flow analysis proposed by aclBluster treasury
employee seven months before the Special Dividaml the Exchange Offer
occurred, Pfeffer claims that the Viacom Directkreew or should have known
that Blockbuster faced operational cash flow protddefore the Exchange Offer.
Pfeffer contends that Redstone knew or should kaesvn about the cash flow

analysis because John Antioco, Blockbuster's Crerand CEO, would have told

28 See O'Reilly 745 A.2d at 920 (“To state a claim for breachtld fiduciary duty of
disclosure on the basis of a false statement areseptation, a plaintiff must identify (1) a
material statement or representation in a commtiaicaontemplating stockholder action (2)
that is false.”).

15



him. Pfeffer asserts that her complaint adequatiglsds that Viacom should have
disclosed the cash flow analysis. The Viacom DRiecmaintain, however, that
they did not know of the cash flow analysis andreower, that the Prospectus
adequately disclosed the potential cash flow probleBlockbuster might
experience as a result of the Special Dividendtaadxchange Offer. They assert
that Pfeffer’s claim rests on no more than supmosind surmise.

For the Viacom Directors to have either misstatedaded to disclose the
cash flow analysis in the Prospectus, those direataust have had reasonable
access to that Blockbuster information. “To statelaim for breach by omission
of any duty to disclose, a plaintiff must pleadtfamentifying (1) material, (2)
reasonably available (3) information that (4) wasiitted from the proxy

materials.?® “

[O]mitted information ismaterialif a reasonable stockholder would
consider it important in deciding whether to tenkisrshares or would find that the
information has altered the ‘total mix’ of infornmn available.®* The Viacom
Directors must fully and fairly disclose all matdrinformation within its control

when seeking shareholder acttdnThey are not excused from disclosing material

facts simply because the Prospectus disclosedfaisors attending the tender

29 Id. at 926 (citingWolf v. Assaf1998 WL 326662, at *4-5 (Del. Ch.).

30 Frank v. Arnelle 1998 WL 668649, at *3 (Del. Chaff'd, 1999 WL 89284 (Del.)Rrank
I) (emphasis in original)jsee Rosenblatt v. Get##93 A.2d 929, 944 (Del. 1993) adoptimf§C
Indus v. Northway, Inc426 45 438, 449 (1976).

3 Stroud v. Grace606 A.2d 75, 84 (Del. 1992).

16



offer® If the Viacom Directors did not know or have m@aso know the allegedly
missing facts, however, then logically the direstoould not disclose them.

The Vice Chancellor determined that Pfeffer’'s plegdvas “based entirely
on a daisy chain of surmise and illogié.'Pfeffer’s allegation that Redstone would
know about Blockbuster’s cash flows because Antikew this information and
would have told Redstone did not persuade himffd?fe allegation that Redstone
would have then told the other Viacom Directorsikinty failed to impress the
Vice Chancellor. Important in this regard is tHalbckbuster's Senior Vice
President of Investor Relations and Treasurerheldsubordinates not to focus on
the cash flow analysis. The Vice Chancellor regdrthat fact as a reasonable
basis to infer that even the Blockbuster Directeosild not have known about the
cash flow analysis. Nothing alleged in the complgustified any contrary
inference.

The Vice Chancellor did consider fact patterns whieare allegations of
knowledge might suffice; for example, if a documerats “of the kind routinely
disclosed to boards of directorS.”Here, however, the cash flow analysis was not

the kind of document routinely disclosed to a ptreorporation’s board of

32 See Lynch v. Vickers Energy Cor@83 A.2d 278, 281 (Del. 1977) (the duty of
disclosure is not fulfilled by technically correggneralized statements).

33 Pfeffer 2008 WL 308450, at *10.

34 Id.

17



directors. The Vice Chancellor so concluded. fefeEomplains that the Vice
Chancellor’'s factual conclusions, including thiseprwere improper Although
there is “no reason to depart from the generaldahggarules when alleging duty of
disclosure violations,” “it is inherent in disclagsucases that the misstated or
omitted facts be identified and that the pleadimg be merely conclusory”
When pleading a breach of fiduciary duty based ba Yiacom Directors’
knowledge, Pfeffer must, at a minimum, offer “wpleaded facts from which it
can be reasonably inferred that this “something’s viimowable and that the
defendant was in a position to knowt.”

Other than conclusorily asserting that the Viacome&ors would (or must)
have been told this information, Pfeffer did noffistently plead any other facts to
support that inference. The assertion that thedfraDirectors knew of the cash
flow analysis because Antioco would have told Rewmstcould not be more
conclusory. Because Pfeffer failed to allege thatcash flow analysis performed
by a midlevel treasury manager of a subsidiary @@ion would be routinely

available to the Viacom Directors, the Vice Chalwetorrectly dismissed this

claim.

= Loudon v. Archer-Daniels-Midland G&Z00 A.2d 135, 140 (Del. 1997).

3 IOTEX Communications, Inc. v. Defrje998 WL 914265, at *4 (Del. Ch.).

18



C. How the Exchange Ratio was Determined is Not
Material.

The Vice Chancellor also determined that Viacomé&thuod for deriving the
exchange ratio was not material because the Vidawettors did not specifically
represent that the price offered was fair. Pfeflarms that was error. Pfeffer
stresses that Viacom’s voluntary disclosure wasiseading partial disclosure,
because the Viacom shareholders deserved to knemther directors calculated
the exchange ratio. The Viacom Directors maintaat they were not required to
disclose the exact exchange ratio methodology Isecthey neither declared that
the Exchange Offer was fair nor recommended tha& Yhacom minority
stockholders patrticipate.

To state a claim based on partial disclosure, ‘@npff must plead facts
identifying a (1) perhaps voluntary, but (2) madblyiincomplete (3) statement (4)
made in conjunction with solicitation of stockhaldaction that (5) requires
supplementation or clarification through (6) cotnee disclosure of perhaps

otherwise material, but reasonably available infation.”’ Information material

37 O'Reilly v. Transworld Healthcare, Inc745 A.2d 902, 927 (Del. Ch. 1999) (internal
citation omitted).

19



to a stockholder’s decision to hold or dispose shanust be disclos&d.In a non-
coercive voluntary self tender, however:

Delaware courts generally do not require disclosofe pricing

methodology in connection with non-coercive seffeer offers.Such

disclosure would be necessary where the board lthdyato offer a

fair price ... or the board has made a partial dssckd thatimplies

that the offered price is fair, thereby requirirdddional disclosures

to ensure a balanced presentafion.

The Prospectus clearly stated that the boards dh Bdacom and
Blockbuster were making no recommendation regardwiether Viacom
stockholders should participate in the ExchangesiOff It further disclosed that
the Exchange Offer was voluntary and noncoertiveindeed, the Prospectus

disclosed that “Viacom cannot predict the pricesvhich shares of Viacom . . .

stock or Blockbuster . . . stock will be trading the expiration date of the

38 Stroud v. Graceg06 A.2d 75, 84-88 (Del. 1992rank v. Arnelle 1999 WL 89284, at
*2 (Del) (Frank II).

3 Frank v. Arnelle 1998 WL 668649, at *5 (Del. Chaff'd, 1999 WL 89284 (Del.)Rrank

I) (emphasis in originalsee Frank 1] 1999 WL 89284, at *2 ((a) because the tenden affzs
noncoercive the directors were not required to gayintrinsically fair price; (b) because the
tender offer did not make a recommendation there naaimplication that the price was fair; and
(c) because the directors did not imply that thegowas fair the directors had no duty to disclose
Merrill-Lynch’s opinion of the stock’s intrinsic \ge); see also In re Aquila Inc805 A.2d 184,
190 (Del.Ch. 2002) (“Delaware law does not imposduty of entire fairness on controlling
stockholders making a non-coercive tender or exghaffer to acquire shares directly from the
minority holders.”).

40 See Frank Il 1999 WL 89284, at *2 (because the tender offet dot make a
recommendation there was no implication that theepwas fair).

4 See id.(because the tender offer was noncoercive thetdine were not required to pay
an intrinsically fair price).

20



exchange offer, and therefore, cannot predict wéretstockholders who participate
in this exchange will receive a premium for théiaes.” Although the Prospectus
stated that a primary reason for the price wasdacde the stockholder to tender, it
did not imply that the Exchange Offer was fair nggest that the price represented
the stock’s intrinsic valu& For that reason, the Viacom stockholders could no
reasonably rely on either the exchange ratio orptiee to be fair when deciding
whether to tender their shares. The Vice Chanceborectly determined that the
methodology used to determine the exchange rationgamaterial. We therefore
affirm the Vice Chancellor’s dismissal of this ctai

D. The Composition of the Viacom Special Committeeavas Not
Material.

Pfeffer next claims that Viacom'’s disclosure thapacial committee existed
in the Prospectus, without also disclosing the cdtem directors’ names,

breached the Viacom Directors’ disclosure diity.

42 See id.(because the directors did not imply that theem@s fair the directors had no

duty to disclose Merrill-Lynch'’s opinion of the stds intrinsic value).

43 The Prospectus stated:

On June 17, 2004 a committee of Viacom’s board icdctbrs delegated with
authority to approve the final form of the divesté of Blockbuster from Viacom
approved the divestiture by means of the split-offintemplated by this
Prospectus-Offer to Exchange. The committee gipocared Viacom’s entry into
the various separation agreements described ogettteon entitled “Agreements
Between Viacom and Blockbuster and Other Relatety Ransactions.”
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In Frank v. Arnellethe Court of Chancery held that: “the fact thapacial
committee, as opposed to the full Board, set tleepange and other terms [is not]
material.** The Offer to Purchase Frank did not disclose the involvement of a
special committee. Here, the Viacom Prospectusicitkp referenced the special
committee. That caused the Vice Chancellor to &#me issue in terms of whether
that disclosure was materially incomplete.

It is well settled that “[W]hen fiduciaries undéteato describe events, they
must do so in a balanced and accurate fashionhwioes not create a materially

misleading impressiort.> “

[T]he disclosure of even a non-material fact cam,
some instances, trigger an obligation to disclakBt@mnal, otherwise non-material
facts in order to prevent the initial disclosurenfr materially misleading the
stockholders®

Here, the Vice Chancellor determined, a singleresfee to the Viacom
special committee did not require further elaboratbecause the Prospectus did

not suggest that the committee had decided anytimoge significant than what

the full Board could have decided. The omissiors wat materially misleading

a4 Frank v. Arnelle 1998 WL 668649, at *5.

4 Clements v. Roger§90 A.2d 1222, 1240 (Del. Ch. 2001) (citidgn v. VLI Corp, 681
A.2d 1050, 1056 (Del. 1996)).

46 Id. (quotingZirn, 681 A.2d at 1056)%ee Arnold v. Bancor50 A.2d 1270, 1280 (Del.
1994).
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because “[tlhere is no indication that the commaitteas independent of
management or NAI, nor does the language in thegeaius induce stockholders
to rely on the special committee’s decision to datiée the transactio” The
Prospectus fully disclosed that NAI was the cotitrglstockholder of Viacom and
that Redstone was the controlling stockholder ofl N&& well as Viacom’s
chairman and CEO.

We agree that the composition of the Viacom spemmahmittee was not
material and that the Prospectus did not omit rat@nformation about the
committee. We therefore hold that the Vice Chdocealorrectly dismissed this
claim.

I1l. Pfeffer's Claim that the Viacom Directors and NAI Breached their
Duty of Loyalty is Leqgally Deficient.

A. Pfeffer Fails to Allege that the Viacom Directos Breached Their
Fiduciary Duty of Loyalty.

Pfeffer claims that the Viacom Directors designeel transaction to benefit
Redstone and NAI. But, she fails to allege thatdhectors stood on both sides of
the Exchange Offer or that they received a uniguantial benefit to the exclusion
of the shareholders. Pfeffer's complaint allegesctusorily that “[e]ach of the

Viacom Director Defendants breached their fiducidumyies of loyalty and care in

47 Pfeffer 2008 WL 308450, at *13 The Vice Chancellor conéd to opine that “ this
passing reference to the committee did not makgnmislead stockholders because nothing in
the Prospectus suggests that its decision carngdgeeater significance than that of the full
board of directors.”ld.
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approving and/or acquiescing in the Exchange QGifeterms that were unfair to
Viacom’s minority shareholders and unfairly bereit Viacom’s controlling
shareholder, NAI, and Redstone.”

“[W]here there is reason to believe that the bolacked good faith in
approving a disclosure, the violation implicates thuty of loyalty.*® Conclusory
allegations that NAI unfairly benefited from the diange Offer, however, are
insufficent to state a claim that the Viacom Diogstacted in bad faith, thereby
breaching their duty of loyalty.

The Vice Chancellor correctly determined th&d.C. § 144 does not apply
to the Exchange Offer, because Section 144 redardgdrested transactions, which
this Exchange Offer was not. A transaction isregted where directors appear on
both sides of a transaction or expect to derivmantial benefit from it that does
not “devolve[ ] upon the corporation or all stockders generally®® This

personal benefit must be so significant that ftrgrobable that the director could

48 In re Tyson Foods, Inc919 A.2d 563, 597-98 (Del. Ch. 2007).

49 See Loudon v. Archer-Daniels-Midland C@00 A.2d 135, 140 (Del. 1997) (“it is
inherent in disclosure cases that the misstatenniited facts be identified and that the pleading
not be merely conclusory”).

>0 Aronson v. Lewis473 A.2d 805, 812 (Del.1984)yerruled on other grounds tBrehm
v. Eisner 746 A.2d 244 (Del. 2000).
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perform her fiduciary duties ... without being ughced by her overriding personal
interest.®

Pfeffer complains that Redstone, through his compdAl, received an
overwhelming majority of the Special Dividend. aflmay be true, but it does not
establish a disqualifying self interest since NA&lcha majority of Viacom’s stock.
Whatis significant is that Director Redstone and NAI iiged nothing unique that
was otherwise unavailable to the other stockhold@feffer also complains that as
a result of the Exchange Offer, Redstone and Nédeased their majority control
of Viacom. But, that without more, does not stateegally sufficient claim that
Redstone and NAI acted in bad faith. Finally, ffefalleges that Viacom
Directors failed to disclose facts about Blockbtstgerilous financials. As we
have already held, the complaint fails to allegetdacreating a reasonable
inference that the Viacom Directors had acceskdbfinancial information.

We conclude, for these reasons, that the Vice Gilangroperly dismissed

the breach of duty of loyalty claim against thedam Directors.

o1 Hokanson v. Peth2008 WL 5169633, at *7 (Del. Ch.) (internal ditat omitted).
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B. Pfeffer Fails to State a Claim that NAI Breachedlts Fiduciary
Duties as a Controlling Shareholder.

Lastly, Pfeffer claims that “NAI breached its frdary duties owed to the
Viacom minority . . . by causing the Viacom Direct@efendants to approve and
recommend [sic] the Exchange Offer to Viacom’s mityoshareholders.” NAI,
however, did not construct or direct the ExchanderGr the Special Dividend,
and Pfeffer fails to allege any well pleaded fattewing the contrary. She merely
argues that NAI failed to disclose that the Progpeacontained misleading
financial statements. Had Pfeffer sufficientlyaaled that NAI engaged in crafting
the transactions and then directed the Viacom Brstconduct, she may have
stated a claim? but reciting alleged Prospectus disclosure omissfalls far short
of implicating NAI for breach of its fiduciary dutggs a controlling stockholder.
For these reasons, the Vice Chancellor correc8ynidised the breach of loyalty
claim against NAI.

CONCLUSION

For the foregoing reasons, we affithe Court of Chancery’s judgment.

32 The Vice Chancellor properly relied @inerama, Inc. v. Technicolor, Inc1991 WL

111134, at *19 (Del. Ch.)affd in part, rev’d on other grounds sub no®34 A.2d 345
(Del.1993) (“when a shareholder, who achieves pdiweugh the ownership of stock, exercises
that power by directing the actions of the corporgthe assumes the duties of care and loyalty
of a director of a corporation. When, on the othand, a majority shareholder takes no such
action, generally no special duty will be imposégd.”
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