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ORDER

Upon consideration of the plaintiff’s Motion for Partid Summary Judgment,
the defendants’ opposition, and the record of the case, it appears that:

1. Thiscaseinvolves a dispute over real estate commissions between areal
estate agent (plaintiff Charuporn Lynn Robinson), a real estate brokerage company,
(defendant Re/Max Avenues, Inc.), and the owner of the brokerage company,
(defendant Karen S. Kimberton). Theplaintiff allegesbreach of contract, conversion,
and bad faith on the part of the defendants. She has filed a Motion for Partial
Summary Judgment in which she seeks a judgment concerning her entitlement to
commissions If successful, her motionwould leavethe bad faith claimfor resol ution
at trial.

2. The plaintiff was a licensed real estate agent for Re/Max. A written
agreement between Re/Max and her, which was prepared but not signed when she
started, styles her as an independent contractor. Defendant Karen Kimbleton isthe
owner of Re-Max. The written agreement provided that the plaintiff would be paid
commissions where Re/Max received commissions as aresult of her efforts. The
plaintiff was an active sales agent with Re/Max for alittle over ayear. Shethen left
to take afull-time job with the Delaware Department of Transportation. When she
left, there were a number of pending sales in which the plaintiff had secured the
contract while she was with Re/Max, but which had not yet gone to settlement. The
commissions in dispute are ones which were collected by Re/Max at settlements

whichtook place after theplaintiff |eft Re/Max and went withDELDOT, on contracts
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which she secured whileshewaswith Re/Max. Re/Max did not pay any parts of the
commissionson such salestothe plaintiff, it being the contention of Re/Max that the
plaintiff isnot entitled to any commissions on sales which settled after sheleft. The
plaintiff contends she is entitled to commissons on such sales, on the grounds that
the commissions were paid to Re/Max as aresult of her efforts.

3. After the plaintiff left Re/Max, Ms. Kimbleton placed the plaintiff’s real
estate license with the Real Estate Commission and allegedly attempted to have it
revoked. However, the license was re-instated with another broker within 30 days.
The plaintiff contends the parties agreed that she would maintain her license with
Re/Max after her departure and continue to receive commissons for the contracts
which she secured but which went to settlement after she left. The defendants deny
that any such agreement was made.

4. Therelevant provisionintheunsigned, written agreement, readsasfollows:

Broker shall promptly pay to Contractor the difference
between one hundred percent (100%) of all fees,
commissionsor other compensation received by Broker as
a result of the efforts of Contractor, and (i) amounts, if
any, not paid at closing and thus still due to other Sales
Associates and/or competing Brokers and Agents (as
defined below); and (ii) past due financial obligations
owed by Contractor pursuant to Paragraph 5. (emphasis
added).

Thisprovision, in conjunction with paragraph five, established the method by which

commissionswere calculated. The precise amount of commissonsin disputeis not
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an issue to this mation.

5. There is no clause which expressly addresses the parties’ rights in
commissionsfrom sales where the plaintiff secured the contract, but the settlement
occurred after sheleft. The operativelanguageunder theunsigned, writtenagreement
would seem to be the italicized language above, namely, that she was entitled to
commissionswhich the broker received “asaresult of the efforts of the Contractor.”

6. The plaintiff contends that she is entitled to judgment on her claim for
commissions on the grounds that commissions paid on contracts she secured were
recelved asaresult of her efforts, without regard to whether the settlements occurred
while she was still there or after she left. As mentioned, shealso contends that the
defendants and she agreed, when she left, that she would be entitled to the
commissions received after she left on contracts which she secured, a contention
denied by defendants. Shefurther contendsthat therewasno contractual requirement
that she be with Re/Max on the date of closing in order to receive commissions
generated as aresult of her efforts’

7. The defendants contend that there is a genuine issue of material fact
regarding the terms under which the plaintiff was entitled to receive commissions.
They contend that the unsigned, written agreement does not govermn the parties’
relationship; that although drafted, it was not agreed that it would establish theterms

! Asafurther lineof argument, theplaintiff’s Supplemental brief states: “ The Defendants
[sic] conduct should be judged against Delaware Code § 841(b), as it simply constitutes the
crime of theft.” Supplemental Brief, at 11. Analyzing this breach of contract case under a
criminal statute, it seemsto me, is not part of any proper anlaysis.

4
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of the parties legal relationship; that there were other aspects of the parties
relationship while the plaintiff was there that did not conform to the written
agreement; that it was company policy that an agent had to attend settlement in order
to be entitled to acommission; and that Ms. Kimbletonhad to expend variousefforts
after the plaintiff left to get the contracts in dispute to settlement, and that the
commissionswere, therefore, not earned as aresult of the plaintiff’s efforts.

8. Summary judgment should be granted when there are no genuine issues of
material fact and the moving party is entitled to judgment as a matter of law.> The
moving party bearsthe burden of establishing the non-existence of material i ssues of
fact.® If amotion is properly supported, the burden shiftsto the non-moving patty to
establishthe existence of material issuesof fact.* Inconsidering the motion, thefacts
must be viewed in the light most favorable to the non-moving party.> Summary
judgment is inappropriate “when the record reasonably indicates that a material fact
isindisputeor if it seemsdesirableto inquiremorethoroughly into the factsin order
to clarify the applicati on of law to the circumstances.”®

9. Itiswell established in Delaware that the interpretation of a contract is a

2 Super. Ct. Civ. R. 56(c).

® Gray v. Allstate Ins. Co., 2007 WL 1334563, at *1 (Del. Super. May 2, 2007).
“1d.

®>Piercev. Int'l Ins. Co. of Ill., 671 A.2d 1361, 1363 (Del. 1996).

® Mumford & Miller Concrete, Inc. v. New Castle County, 2007 WL 404771, at *1 (Del.
Super. Jan 31, 2007).
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matter of law for the judge.” However, deciding what the terms of a contract areis
aquestion of fact® Additionally, the application of aterm of a contract to disputed
factsis a question of fact.

10. Here, | donot interpret the clause“ commissionsreceived. . . asaresult of
theeffortsof contractor” asnecessarily establishingthat theplaintiff isentitled tofull
commissionson contracts which she secured but which went to settlement after she
left. There may be some merit to the defendants contentionthat the commissionsin
issue, or some of them, were the result of the efforts of others to complete the sale
after the plaintiff | eft, or some commissions may have been received in part duetothe
plaintiff's efforts, and in part to the efforts of others. These points involve factual
guestionswhich must goto ajury. Theplaintiff’scontentionthat when sheleftit was
agreed that she would receive commissions on the salesin issue is a disputed fact.
Thereisaso some disputeas to whether facts outside the unsigned, written contract
may be relevant to the plaintiff’s claim, such as the defendants alleged policy
regarding an agent’ s attending settlement. For these reasons, | think the plaintiff’s
motion for partial summary judgment must be denied. | seeno need to discuss the

issues more fully in this order.

"Hursey Porter & Assocs. v. Bounds, 1994 WL 762670, at *4 (Del. Super. Dec. 2, 1994).

8 Capital Mgmt. Co. v. Brown 813 A.2d 1094, 1097 (Del. 2002) (“The very terms of the
contract, what they were, not what they meant, were at issue and were, therefore, propely
submitted to the jury as a question of fact.”).
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11. Therefore, theplaintiff’s motion for partial summary judgment is denied.
IT ISSO ORDERED.

/s JamesT. Vaughn, Jr.
President Judge

oc. Prothonotary
cc.  Order Distribution
File



