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STEELE, Chief Justice:



Chuck Ginsberg, a stockholder in the PhiladelphexiSExchange (PHLX),
filed a class action alleging a Charter ViolatiomdaEconomic Dilution in the
Court of Chancery against the PHLX, its Board, #rel Strategic Investors.The
parties settled on the eve of trial, but severalugs of PHLX shareholders
objected to the settlement.

The Chancellor determined that the settlement \waisahd reasonable; the
objectors appealed that decision. We affirmed @teancellor's decisiof.
Ginsberg then presented a proposed allocation piae. Chancellor held a hearing
for the class to air their concerns and competiagg He found Ginsberg’s plan
to be fair, reasonable, and adequate and apprbeeallbcation plan.

On this appeal, certain former shareholders, inofudVilliam Schultz,
object to the allocation plan and the settlement@ss. Because the Chancellor
conducted an orderly and logical process in appgvhe allocation plan, we

affirm.

! The Strategic Investors are Citadel Derivativesupr LLC; Merrill Lynch, Pierce, Fenner &
Smith, Inc.; Citigroup Financial Products, Inc.itiioup Global Markets, Inc.; and Citigroup
Derivative Markets, Inc.; Morgan Stanley & Co., lnand UBS Securities, LLC.

% In the Matter of Philadelphia Stock Exchange, |95 A.2d 1123 (Del. 2008PHLX ).



FACTS

Originally, the PHLX was a nonprofit corporation o&d by its 505
seatholders. In January 2004, the PHLX converitmla publicly traded Delaware
corporation. In this Demutualization, each of trginal 505 seats received 100
shares of Class A Stoék.This restructuring created another 949,500 shires
Class B common stock. In conjunction with the Damlization, the PHLX
adopted a restated Certificate of IncorporatioricketlV, which provided that no
person or related persons may own more than 20%heofPHLX’'s outstanding
shares. The Certificate defined “Related pers@ss®any two or more Persons
that have any agreement, arrangement or understa(ahether or not in writing)
to act together for the purpose of acquiring, haidivoting or disposing of shares
of Common Stock.”

After the Demutualization, the PHLX board discusseliing some or all of
itself to different parties. In 2005, Archipelagéfered $50 million to acquire
PHLX. PHLX formed a special committee to consitlee offer. On April 20,
2005, on the recommendation of its special committthe PHLX board

unanimously rejected Archipelago’s offer as “inéerito other alternatives

% The class representative, Chuck Ginsberg, receh@ shares of Class A common stock
because he was a seat holder at the time of thatdahzation.



available to the PHLX and as not in the best @t interests of PHLX's
shareholders.”

After rejecting Archipelago’s offer, the PHLX boastbught alternatives to
diversify the base of PHLX's investors. In Junel alugust 2005, the PHLX
board approved a series of highly dilutive transast which we refer to
collectively as the strategic investment transactio In those transactions, Six
Strategic Investors bought 45% of PHLX's equityhwitarrants for an additional
44.4% PHLX's equity in 2006 if PHLX accomplished rizén performance
criteria’ The first strategic investment transaction ocatiron June 15, 2005
when PHLX sold some of its Class B stock to twafgfgic Investors. As a result,
PHLX reduced its original seatholders’ control 10.8%. The second strategic
investment transaction occurred on August 16, 200&hich PHLX sold strategic
equity stakes to four other Strategic Investorduceng the former seat holders’
control by a further 10%. The Strategic Invesuticsnot pay a control premium;
their investments, however, produced $40 millioméw investment in PHLX and
allowed the former seat holders to retain theib60,Class A shares.

Using the proceeds from the strategic investmeamistictions, in September
2005, PHLX made a self tender offer for 16,700t®fH0,500 outstanding Class A

shares at $900 per share. PHLX disclosed that stnategic investment

* The warrants would increase the Strategic Investotal equity to 89.4% of PHLX.



transactions reduced PHLX's book value from $949%48%172.64 per share.

PHLX further disclosed that if the self tender sexaed, then the book value per
share would decline to $147.22. The tender offesex] in October 2005 after

shareholders tendered 3,600 Class A shares.

On June 6, 2006, Chuck Ginsberg, a Class A shatehblought this class
action against PHLX, its Board, and the Strategiecestors. Ginsberg sought
rescission of the strategic investment transactionsalternatively, rescissory
damages, attorneys’ fees, and costs. His inibatdaint asserted that the PHLX
board breached its fiduciary duties and that thet&gic Investors aided and
abetted those breaches. On June 9, 2006, Ginsbegint to expedite the case and
to enjoin the Strategic Investors from further ei@ng the warrants and diluting
the Class A shareholders. The Chancellor deniesl®rg’'s motion to expedite
the case. Ginsberg amended his complaint in JOR62 after the Strategic
Investors exercised their warrants, and include@lbgation that the Board had
violated the Certificate of Incorporation (the “Cteat Violation”).

Thereafter, the PHLX board and the Strategic lrarestnoved to dismiss
the complaint for failure to state a claim. Thea@tellor denied the motions to
dismiss because the amended complaint stated et die@m for relief for the

Charter Violation.



In March 2007, Ginsberg moved for class actionifoeation. In May 2007,
the Chancellor certified the class and determimed Ginsberg could proceed as
class representative on behalf of all injured parti The class would include all
PHLX Class A common stockholders on April 20, 20t date that the PHLX
Board rejected Archipelago’s offer) and their tf@nses or successors in interest
through June 20, 2007 (the date that the partaches settlement).

The Strategic Investors and the PHLX board movedpfrtial summary
judgment, claiming that their actions were necgssar save PHLX from
bankruptcy. The Chancellor denied Strategic lraestBS’s motion and deferred
ruling on the remaining motions until trial. Tharpes then sought mediation with
a vice chancellor. After mediation, the parties éime Vice Chancellor signed a
Memorandum of Understanding (“MOU”), under whichahims would be settled
in exchange for the Strategic Investors returniéhgp bf the shares they acquired in
the Strategic Investments; the PHLX CEO cancelisglh% restricted stock units
under the PHLX management compensation plan; PHi§eng to pay $17.1
million cash into the settlement fund, primarilyr fattorneys’ fees; and PHLX
guaranteeing certain protections against futurekstidution.

On June 20, 2007, the parties negotiated a dengettlement based on the
MOU. The parties asked the Chancellor to consmesther to exclude the entities

owned by the individual Board members from theslashe Chancellor modified



the class to permit the entities to include pasgnand stockholders of those
entities, but to exclude the individual PHLX Boargembers. On September 4,
2007, Ginsberg presented the settlement to the ¢@lan for a fairness

determination.  Ginsberg proposed to present thecatlon plan after the

settlement’s fairness was determined. The Chaorcaticepted this format. The
Chancellor's scheduling order directed notice te ttlass members of the
settlement and the settlement hearing. Some clam®sbers objected to the
settlement. The Chancellor heard those objection®ctober 22, 2007. At the
conclusion of that hearing, the Chancellor ovedulee objections, approved the
settlement, and entered a Final Order and Judgment.

On October 30, 2007, Ginsberg organized a clasdimgeto discuss the
allocation phase of the settlement. Two of theentrappellants, William Schultz
and Alexander Benedik, attended that meeting.

Around the same time, several groups of objectiktl® shareholders
appealed the Chancellor's approval of the bifutaettiement. IPHLX |, we
affirmed the Chancellor’s decision to bifurcate tbettlement process and to
overrule the objections.

After we decidedPHLX |, Ginsberg submitted a proposed supplemental

notice to the Court of Chancery containing an atmn plan and a letter to the

*PHLX I, 945 A.2d 1123 (Del. 2008).



Class explaining the allocation. The Chancelloeced distribution of the notice

and materials to the class. The allocation platirdjuished between holders and
nonholders of PHLX stock, and then further distisgad between the nonholders
as Buyers or Sellers of PHLX stock. The allocaptan considered that nonholder
a Buyer or Seller depending on when each nonhadeed his share during the
class period. The first period for nonholders oomd between April 20, 2005

(when the PHLX board rejected the Archipelago offard August 16, 2005 (the

date upon which the PHLX completed sales to theS$rategic Investors). The

second period for nonholders occurred between Autjgs 2005 and June 20,

2007 (the date the parties settled the case). allbeation plan also addressed In
and Out Traders, who bought and sold shares dtiimglass period, according to
the same time demarcations.

Ginsberg compared the relative strengths of theeBalyCharter Violation
claim, based primarily on contract, to the Sell&tsbnomic Dilution claim, based
primarily on the allegations of breaches of fidugiduties. Ginsberg considered
the Demutualization claim and the claim allegingomgful rejection of the
Archipelago offer. Ginsberg also considered tlaénelthat the Strategic Investors
aided and abetted the breach of fiduciary dutyns@urg assessed the time when a
party owned the shares during the class period,candluded that the Buyers’

Charter Violation claim had a greater likelihood sidiccess than the Sellers’



Economic Dilution claim. Ginsberg also concludédttthe aiding and abetting
claim would require proof that either the Charteiolation or the Economic
Dilution had occurred, and that the Demutualizattaim heldde minimisvalue.
Based on these considerations, the plan allocai®@% per share to the
Continuous Holders; 80% per share to the FirstddelBuyers; 20% per share to
the First Period Sellers; 60% per share to Secamnwd Buyers; 40% per share to
Second Period Sellers; and 20% per share to IrOandraders who bought in the
First Period and sold in the Second Period.

On July 2, 2008 after all stockholders had receinetice, the Chancellor
held an allocation hearing which counsel for Schiahd the Objector Sellers
attended. The Chancellor heard evidence aboutb&igs proposed allocation
plan and several objecting shareholders’ altereafilans. After hearing and
considering the evidence, the Chancellor orallyoamced that he would approve
the allocation plan because it was substantialty rocedurally fair, reasonable,
adequate, and equitable. The Chancellor held tiat Continuous Holders,
representing 64% of the class, had the claim withrhost potential for success.
Upholding the proposed allocation plan, the Chdacehlso opined that the

Buyers’ Charter Violation claim had a greater likebd of success than the

® For instance, the Sellers argued that they wetileghto a 100% recovery. One Buyer claimed
that the Buyers should get no less than 80%. Qibjections were made.
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Sellers’ Economic Dilution claim. Thus, the Chafaefound the allocation plan
to be a rational assessment of the competing sttere

On July 8, 2008, William Schultz and other Objectellers appealed
portions of the approved allocation plan on thast®at the Buyers did not suffer
an actual wrong, and therefore, profited impropdriym the allocation. The
Objector Sellers challenge the Second Period dltwtaand the allocation to
former PHLX seat holders who are class members rilease of their
Demutualization claim. They additionally appeas #ilocation of attorneys’ fees.
Because the Objector Sellers do not appeal theaditm to the Continuous
Holders, the Chancellor permitted Ginsberg to iiste the allocated proceeds to
that shareholder group.

STANDARD OF REVIEW

We review a court’s approval of an allocation pfanabuse of discretioh.
The Court abuses its discretion when it exceedbdli@ds of reason in light of the
circumstances or when it ignores the rules of lawmctices in a manner that

creates injustic@.

"Kahn v. Sullivan594 A.2d 48, 59 (Del. 1991) (We review the rectalely for the purpose of
determining whether or not the Court of Chancenysebl its discretion by the exercise of its
business judgment.”)n re Cendant Corp. Litig264 F.3d 201, 219 (3rd Cir. 200¢grt.

denied 535 U.S. 929 (2002).

%1n re MCA, Inc., S’holder Litig.785 A.2d 625, 633-634 (Del. 2001).
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ANALYSIS

The Objector Sellers contend that the Chancellodeman incorrect
allocation. First they argue that although thererdiass is entitled to nonmonetary
relief to remedy a Charter Violation, monetary e€lis available only for those
class members who suffered actual damage. Obj&xbers argue that they
suffered actual damage because of the Economit¢i@ilu Second, they argue that
the Chancellor should have created subclasseskédagnizance of competing
economic interests. Third, they argue that thenCéldor erred by not directing a
larger allocation to them, as former seat holdeesause of the Demutualization.
The Objector Sellers’ counsel also seeks attorrfees if the allocation is changed
to benefit the Objectors, because their counselldvbave conferred a significant
benefit on their “class.”

Ginsberg, through class counsel, defends the alkbocaplan and the
Chancellor's approval. Ginsberg argues that it \mppropriate to value the
Charter Violation claim more than the Economic Bdn claim and to allocate
more of the settlement fund to those class membaving the more valuable

claim.
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The Second Period Allocation was Orderly and Logida

a. The Chancellor Did Not Abuse His Discretion By Alleating Settlement
Proceeds as Equitable Relief.

An allocation plan must be fair, reasonable, aneadte. The plan does
not need to compensate Class members equally &zdeptablé® A reasonable
plan may consider the relative values of competiagns!* Ginsberg considered
the merits and the potential trial outcome of thdaus shareholder constituencies.
The Buyers argued that the Charter Violation clhad a better chance of success,
whereas the Objector Sellers argued for the Ecomobilution claim, and
complain that they did not receive a proper degfeeslief. The Chancellor did
not abuse his discretion by permitting Ginsbergdosider the merits of the claims
when allocating portions of the fund.

As a matter of law, a Charter Violation claim treams to a later purchaser
because the injury is to the stock and not theeérdfd Therefore, under a Charter

Violation claim, the Buyer would suffer the injuryConversely, and as Ginsberg

% See PHLX,1945 A.2d 1123, 1137-38 (Del. 2008).

191d. at 1140 (former stockholders can be bound bytees®nt and yet receive nothing when
their claim has little or no value).

n re Global Crossing Sec. & ERISA Liti@25 F.R.D. 436, 462 (S.D.N.Y. 2004).

12|n re Sunstates Corp. S’holder Litji@001 WL 432447, at *3 (Del. Ch.):@Bel. C.§ 8-303(a)
(Provides that “upon delivery of a . . . securtyatpurchaser, the purchaser acquires all rights in
the security that the transferor had or had poweransfer.” The phrase “all rights in the
security” means rights in the security itself apaged to personal rights).
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admitted, the Economic Dilution claim was persond@hus, under an Economic
Dilution claim, the claim for damage suffered woudanain with the Seller and not
transfer to the Buyer.

PHLX’s Certificate of Incorporation is a contracttiveen the stockholders
and the corporatioft. Violation of this contract resulted in a dire¢aim for the
Buyers In contrast, Ginsberg predicted that the Chaacelbuld likely find the
Economic Dilution claim to be derivativé. The importance of that distinction —
whether a claim is direct or derivative — is thiadrholders would not be entitled
to a money recovery resulting from a successfuivdéve action'® Thus, if a
chancellor determined the Economic Dilution claimmswderivative, the Objector
Sellers would not be able to recover because thgocation would receive the
relief and they no longer held stock in the corpiora

Ginsberg was also concerned about the impact o1®2¢b)(7) exculpatory
provision in PHLX’s Certificate of Incorporation dhe Economic Dilution claim.

The exculpatory provision would bar a money damage®edy for the Economic

13 Staar Surgical Co. v. Waggnd88 A.2d 1130, 1136 (Del. 1991).
Y PHLX I, 945 A.2d at 1131.

15See In re Paxson Commun. Corp. S’holder Li2§01 WL 812028, at *5
(Del. Ch.). In support of that prediction, the PHand Strategic Investor defendants argued that
in their pretrial briefs.

16 Ct. Ch. R. 23.1(b).
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Dilution claim unless Ginsberg could prove that Bt¢LX board breached their
duty of loyalty or acted in bad faith.

Ginsberg, as an unbiased Continuous Stockholdéerrdmed that on the
merits a Charter Violation claim had a better lifkebd of success than Economic
Dilution claim. He therefore proposed allocatingraater percentage of the fund
to the Buyers. The Chancellor found support fat tonclusion and approved the
allocation as the product of a rational, fair, a@dsonable process. He recognized
that “[rleliance on the Charter Violation claim wasdeed essential to my
reasoning in denying the defendant’s motion to dismWhat's more, it has been
demonstrated clearly in other actions that the Oaalization claims have little or
no chance of succeeding and, thus, have limitehyf value.”

The Objector Sellers claim that they, unlike they&s, suffered actual
damages and thus should receive monetary damafjesy argue that allocating
settlement proceeds is equivalent to monetaryfreded that the Buyers are not
entitled to such relief because they bought inéosiit.

Delaware law recognizes a policy against buyingvesLit;” however, that
did not occur here. This action returns the ctasbe status quf. The Objector

Sellers rely orWit Capitalto support the view that actual damages are redjirire

7 Omnicare, Inc. v. NCS Healthcare, In809 A.2d 1163, 1169 (Del. Ch. 2002).
'81n re Sunstates Corp. S’holders Liti§001 WL 432447, at *3 (Del. Ch.).
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order to recover money from a settlement ftth@it Capital a Rule 23(b)(3) opt
out action, involved a claim for monetary damagasel on a breach of contrétt.
Wit Capitalwas decided under New York law, where injury iotfig aprima facie
requirement for a breach of contract cl&m.This action in contrast was for
equitable relief. We have already concluded tt&2 #hillion of the settlement
proceeds constituted equitable relief aside from tagal fees and costs.
Ordering rescission or awarding rescissory damages$orms of equitable reliéf.
Rescissory damages “restore a plaintiff to the tjosioccupied before the
defendant’s wrongful act$®

In further support of their proposed alternativie@tion plan, the Objector
Sellers argue that, in footnote 34 of our previamnion, we distinguished

between class members that suffered actual dansgethose that did nét. In

Wit Capital Group v. Benning@97 A.2d 172 (Del. 2006).
20|d
2L Wit Capital 897 A.2d at 180.

22PHLX |, 945 A.2d 1123, 1137 (Del. 2008). The complaitd aettlement also seek legal relief
through attorneys’ fees and codtk.

ZPHLX I, 945 A.2d at1137.
24 Black’s Law Dictionary, 8th ed., at 419 (2004).
25 Footnote 34 states:

It is at least arguable that only the Class A dhalders who were the original
PHLX seatholders, or their successors in inteceatld legitimately claim to have
been diluted and thus entitled to participate 835,257 Class A share being
returned. Were that argument to prevail, then émeaining class members would
not be entitled to receive any of the returnedehadn the other hand, all class
members would be entitled to the benefits of thrpaxate governance changes

16



the first appeal, we did not address the meritsthef underlying claims or
determine issues relating to allocation. Footr8temerely attempted to explain
how the different underlying claims might affecetbutcome if brought to trial,
and thus, affect the value of each claim during #flecation phase of the
settlement. The Chancellor could not have abusedibcretion by not following
our instruction because we gave no such instruction

The Objector Sellers’ “actual damages” argumenapps$ies the law and the
facts of this case. The Chancellor did not abuise dmscretion by granting
equitable relief from the settlement proceeds asminfiting Ginsberg’s allocation
plan to give greater emphasis to the equitablefrélowing from the Charter
Violation claim.

b. The Chancellor Did Not Abuse His Discretion By Ceifying the Class
Without Subclasses.

“[A] decision whether or not to certify a class divide the class into
subclasses calls for the sound exercise of diseréf The Objector Sellers argue

that Ginsberg did not fairly and adequately repnesieeir interests’ They claim

(the anti-dilution protections), the surrender af. [Arucher's restricted stock
units, and the $17.1 million settlement fund tautibzed for payment of
attorneys' fees and expenses. Any conflicting @stisras among holders, buyers
and sellers is at this point only potential, ant lae found to exist, if at all, only
at the allocation stage.

PHLX |, 945 A.2d at 1142 n.34.
2%1d. at 1142.
27 A class representative must fairly and adequaeyesent the class. Ct. Ch. R. 23(a).
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that Ginsberg did not invite them to his allocatimeeting, and that when they
discovered the meeting, Objector Sellers Schultz Benedik showed up without

invitation. They insist that the Chancellor shoudidve created subclasses to
represent economically antagonistic groups, indgdne Objector Sellers.

On October 30, 2007, Ginsberg held an allocatiorting. He invited the
various constituencies. Schultz and Benedik, thilv@ Objector Seller appellants
here, attended that meeting. Their counsel didemdr an appearance in the
matter until after the meeting, however; throughfaolt of Ginsberg. Like the
other objecting class members, the Objector Selleosild have sought
representation at Ginsberg’s allocation meetingpeiff counsel had notice of the
allocation meeting: the Objectors attended thetimgend the record reflected a
significant number of emails and telephone convenss about the allocation plan.
Furthermore, their counsel attended the Chancslalitbcation meeting on July 2,
2008, along with counsel for the other class ctunsticies.

We recognize that in this allocation process, tlvegee competing interests
but we do not find that the Chancellor abused Fgsrdtion when he rejected the
subclass concept. PHLX |, we wrote that “[i]f during the course of that rew it
appears that different shareholder groups are ath@eonflicting claims, that can

be remedied by the Court dividing the class intoctasses, or by other meari8.”

28 PHLX |, 945 A.2d at 1142.
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The conflicts were between the competing claimsthe Buyers and Sellers.
Ginsberg had no conflict because he was a Contsn&ockholder. Though we
might have decided to create subclasses when ohiiat arose, we do not find
that the Chancellor abused his discretion by reglyon the thorough and
unconflicted process of the unbiased class reptatben— Ginsberg.

The Chancellor's Allocation to the Class Members wh the
Demutualization Claim Was Not an Abuse of Discretin.

In the alternative, the Objector Sellers argue thatsettlement fund should
allocate at least an equal percentage to formerXPgtat holders as the Second
Period Buyers because they are both releasingd¢l@ms. They contend that the
allocation stripped them of their right to appds Demutualization. The former
seat holders released their claim in the settlem&é recognized this release in
our earlier decision, where stated that, duringalleration process, the Chancellor
will have to “(i) determine the value of [the Demalization] claims for settlement
purposes and then (ii) allocate an appropriatagodf the settlement proceeds to
those specific class membefs.”

In accordance with our guidance, Ginsberg evalut#tedDemutualization

claim and allocated a portion of the proceeds &ftiimer seat holders who had

2%1d. at 1148 n.54.
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released their Demutualization claifh.The Chancellor agreed with Ginsberg that
the Demutualization claim hadke minimisvalue. After the Chancellor evaluated
the claim, he approved the allocation as appraattatAccordingly, we affirm the
Chancellor’s discretion in allocating funds to ttlass members who released their
Demutualization claim.

The Objector Sellers’ Counsel Is Not Entitled to Atorneys’ Fees Because
They Did Not Confer a Benefit on the Class.

Under Delaware law, an objector to a class adtieitiement is not entitled
to attorneys’ fees unless his efforts improvedfthal settlement or he conferred a
benefit on the clas¥. The Chancellor denied the Objector Sellers’ feguest
because he concluded that they conferred no besretite class. Ginsberg urged
to the Chancellor that the Objector Sellers offeoaty a self-serving allocation
plan. We agree. We find that the approved allongplan was the result of an
orderly and logical process independent of Obje8eliers’ counsel and that the

Objector Sellers’ counsel conferred no benefitrmndlass.

30 As stated, the first period Sellers received 26%he per share allocation, second period
Sellers received 40% of the per share allocatind,@ontinuous Holders received 100% of the
per share allocation. Ginsberg attributes a pomithese allocations to the release of the
demutualization claims.

31 We note that the class members raising the Derizetian received more thande minimis
portion of the settlement proceeds.

%2In re Resorts Int'l. S’holders Litig1990 WL 154154, at *4 (Del. Chaff'd 570 A.2d 259
(Del. 1990) (“[a] n attorney in a class action tenawarded attorney fees only if he achieves a
benefit for the class in the litigation.”).
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CONCLUSION
The allocation plan equitably addressed the vargiegyees of injury and the
relative value to the class of the claims for Céaiiolation and Economic
Dilution. The Chancellor did not abuse his disoreby finding that the allocation
plan fairly, reasonably, adequately, and rationalyved the best interests of the
class as a whole. The allocation was the resudtnobrderly and logical process.
Objector Sellers’ counsel conferred no benefit lom ¢lass and are not entitled to

attorneys’ fees. WAFFIRM the Court of Chancery’s judgment.
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