IN THE SUPERI OR COURT OF THE STATE OF DELAWARE

I N AND FOR NEW CASTLE COUNTY

STATE OF DELAWARE, )

Plaintiff, |.D. Nos. 9506017661 and

9506017682

Cr. A Nos. IN97-02-1356 and
I N97- 1359

HECTOR S. BARROW and

JERVAI NE BARNETT, Cr. A Nos. IN97-02-1331 and

| N97-02- 1334

N N N N N N N N N N

Def endant s.

FI NDI NGS AFTER SECOND PENALTY HEARI NG

This 4'" day of January, 2002, it appears fromthe record
in this case:

Pr ocedural Posture

1. A penalty hearing held on June 26 and 27, 2001
as a result of the reversal and remand by the Del anare Suprene
Court of this Court’s decision to i npose the death penalty on
bot h Def endants on February 3, 1998. Because the facts and
procedural history are clearly outlined and have not changed
up to the date each was issued, that information will not be
repeated here with limted exception as indicated below Both
opi nions are, however, incorporated by reference in their

entirety herein as Exhibits A & B



2. Following the remand, the State elected not to
continue with the prosecution of the Mrder First Degree
(I'ntentional) charge, but did indicated its desire to proceed
with the prosecution of the Defendants on the renaining two
counts of Miurder First Degree (Felony). The State then asked
that the Court proceed to hold a second penalty hearing
regarding the convictions of Miurder First Degree (Felony).
Followng the State’s declaration of its intentions, the
parties asked the Court to hear the matter without a jury and
the Court agreed to do so. The parties also agreed that by
virtue of the felony nurder convictions, the statutory
aggravating factor required by 11 Del. C. §4209(e) had been
established and that the record produced by the trial and
first penalty hearing, which were conducted between April 17
and May 28, 1997, would be nade a part of the second penalty
heari ng which was scheduled to begin on June 26, 2001. The
| one exception was the statenment by Law ence Johnson the
adm ssion of which the Del aware Suprene Court had rul ed was
reversible error.

3. The parties filed with the Court notice of the
aggravating and mtigating factors upon which each intended to

rely on as required by 11 Del. C  §4209(c). The State



submtted the notice of the aggravating factors upon which it
intended to rely on June 26. Counsel for Defendants Barnett
and Barrow provided the requisite notice of the mtigating
factors on June 25 and 27 respectively. The notices provided
did not differ in any material way fromthat provided prior to
the first penalty hearing.

4. The hearing began as schedul ed and concl uded
that sanme day. The records from the trial and the first
penalty hearing were entered into evidence as agreed.
Addi tional testinmony and evidence was al so presented on behal f
of both Defendants. At the conclusion of the hearing, the
parties asked for and received the opportunity to summari ze
their argunments in witing. That process was conpleted on or
about August 20, 2001.

Fi ndi ngs of Fact

5. After a careful review of the record as
presently constituted, the Court continues to rely upon the
findings and conclusions made in its February 3, 1998 deci sion
as set forth in pages 1 thru 22. Stated differently, the
State has net its burden and established the existence of the
statutory aggravating factor as required by 11 Del. C

§4209(e) as well as the existence of the additional



aggravating factors as noticed. |In addition, the Court again
finds that both Defendants have established the existence of
mtigating factors to the extent reflected in that opinion.
The additional information provided at the second penalty
hearing does not alter any of the conclusions reached.
Rather, it only supports them

6. Notwi t hstanding the continued reliance upon
those findings and concl usions, the process of weighing the
aggravating factors versus the mtigating factors found to
exist as required by 11 Del. C. §4209(d)(1)(b), now conpels a
different result.

Wei ghi ng of Aggravating & Mtigating Factors

7. In overturning the conviction for Murder First
Degree (Intentional) and the death sentences inposed as a
result of that conviction and the two convictions for Mirder
First Degree (Felony) arising out of the burglary/robbery of
the Black Sheep @un Shop, the Delaware Suprene Court nade
certain rulings which have altered the wei ghing process al ong
wth the sentence to be inposed. In relevant part, the
Suprenme Court held that this Court erred as a matter of |aw
when it admtted the stipulation relative to the statenent

gi ven by Defendant Johnson at trial and when it refused to



al | ow Def endant Barnett to introduce evidence of his attenpted
cooperation with the police in identifying the shooter during
the first penalty hearing.

8. In ternms of the Johnson statenent stipulation,
the Suprenme Court found that the wunderlying statenent
constituted inadm ssible hearsay in that it was unreliable,
violated the Confrontational O ause of the Sixth Amendnent to
the United States Constitution and that the error was not
har m ess. Qur Suprenme Court relied upon the then recent
decision by the United States Suprene Court in Lilly wv.

Virginia, 527 U S. 116 (1998). Barrow v. State, Del. Supr.,

749 A.2d 1230, 1244-1247. As to the evidence of Defendant
Barnett’s attenpt to cooperate with the police, the Suprene
Court held that its introduction during the first penalty
phase was not prohibited by Del aware Rul e of Evidence 410 as
this Court opined. Nor was the statenent hearsay because it
was not admtted for its contents. Instead its introduction
should have been allowed since the evidence mght have
| npacted upon the jury’s view of the Ilevel of Defendant
Barnett’s responsibility for the death of Thonas Smth.
Barrow, 749 A. 2d at 1248-1249.

9. As indicated above, the Suprene Court, based



upon the errors that it concluded had occurred, invalidated
t he Defendants’ convictions and sentences for Mirder First
Degree (Intentional), and the sentences inposed for the two
counts of Murder First Degree (Felony). The State would have
to retry the case in its entirety as to the fornmer if it
el ected to go forward with that charge. A new penalty phase
woul d have to be conducted as to the latter notw thstanding
t he acknowl edgnent by the Suprene Court as to the difficulties
I n conducting a second joint penalty phase hearing. Barrow,
749 A.2d at 1250.

10. As counsel for the Defendants point out, the
State relied upon the sane evidence that was presented during
the trial and the first penalty hearing. Consequent |y,
wi t hout the Johnson statenent, the there is no evidence of
anyt hing other than a homcide conmtted during the course of
the two felonies as charged by three participants. This is
particularly consequential in light of the State’'s decision
not to continue wth the prosecution of the intentional nurder
charge and Defendant Barnett’s decision not to introduce his
attenpted cooperation with the State. It is true that there
was one hearsay statenent boasting of responsibility for the

death of Thonas Smth attributed to Defendant Barrow.



However, that statenent was nmade by an individual who was not
present during or otherwise charged as a result of the
comm ssion of the crinmes in question, and the Suprene Court
determned that its probative value was mninmal at best
Barrow, 749 A 2d at 1246-1248.

11. As a result of the change in the evidentiary
and | egal posture of the case follow ng the Suprenme Court'’s
reversal and remand, this Court is unable to say beyond a
reasonabl e doubt which of the Defendants, including Defendant
Johnson, did what or to what degree/level of culpability to
assign to each defendant. To inpose the death penalty under
such circunstances would run a foul of the decisions by the

United States Suprene Court in Ennund v. Florida, 458 U S. 782

(1982) and Tison v. Arizona, 481 U. S. 137 (1987) as well the

deci sions of our Suprene Court follow ng those decisions in

State v. Rodriguez, Del. Supr., 659 A 2d 228 (1994) and ot her

progeny. Sinply put, the weighing process mandated by 11 Del .
C. §4209(d)(1)(b) requires nore before the scales of justice
are tipped in favor of +the death penalty. This is
particularly true where, as the Suprene Court noted, one-third

of the jury voted to inpose a |life sentence. Barrow, 749 A 2d

at 1250.



12. Taki ng on additional weight and/or significance
are Defendant Barnett’s history of abusive treatnent and | ack
of direction as does the lack of any prior crimnal history on
the part of Defendant Barrow. The Court nust al so consider
the sentence i nposed on Defendant Johnson who was al so found
guilty of the sane felony nurders and not guilty of the
I nt enti onal murder involving Thomas Smth. As noted,
Def endant Johnson received what constituted a life sentence
after a separate trial. Finally, the Court nust take note of
what appears to be the adjustnment nmade to prison by both
Def endants since the initial inposition but prior to the
Suprene Court’s reversal in part of the convictions as well as
since that event.

13. As this Court indicated in its February 3, 1998
opinion, this was a truly heinous crine. It had a disastrous
and tragic inpact upon the victim Thomas Smth, and his
famly, as well as the famlies of the Defendants. Moreover,
t he Defendants have |ost the ability to have any say in where
or how they live. The best they could hope for is that they
will die of natural causes as opposed to lethal injection. 1In
its initial form following the trial and first penalty

hearing, this Court indicated that if we are to have a death



penalty, this was the case in which it should have been
| nposed. Since the posture of the case has changed, that
concl usi on no longer applies.?

In light of the foregoing, and after reviewing the
evidence, nmaking the statutorily required findings and
wei ghing the factors found to exist follow ng the decision of
Del aware Suprenme Court and the second penalty hearing, the
Court concludes that the inposition of a life sentence in
prison is the appropriate sentence to be inposed on both
Def endants for the convictions of First Degree Murder (Fel ony)
in Crimnal Action Nos. IN97-02-1356 and |N97-02-1359 and
| N97-02- 1331 and | N97-02-1334. Those sentences wll be
| nposed by separate order.

T 1S SO ORDERED

Tol i ver, Judge

! Al t hough deci ded after the appeal of the Defendants in this

case had been resolved, this Court also feels conpelled to consider
and be gui ded by the pronouncenents of the Del aware Supreme Court in
Fl onnory v. State, Del. Supr., 778 A 2d 1044, 1050-1052 (2001). In
t hat case, the Supreme Court evidenced its concern in enhancing the
public’s confidence in the inpartial administration of justice in the
retrial of capital cases.




