SUPERIOR COURT
OF THE
STATE OF DELAWARE

RICHARD F. STOKES
JUDGE P.O. BOX 746
COURTHOU SE
GEORGETOWN, DE 19947

January 13, 2003

Ri chard D. MCane
S.Cl.

P. O Box 500

Ceorget own, DE 19947
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DATE SUBM TTED: Cctober 17, 2002
Dear M. MCane:

Def endant Ri chard D. McCane ("defendant”) has filed his second
notion for postconviction relief pursuant to Superior Court
Crimnal Rule 61 ("Rule 61"). The Court denies the notion because
it is procedurally barred, and defendant has not established any
exceptions to the applicability of the procedural bars.

In June, 1998, a jury found defendant guilty of the charges of
unl awful sexual intercourse in the first degree (two counts) and
conti nuous sexual abuse. On July 17, 1998, the Court sentenced
def endant. Defendant appeal ed, and the Suprenme Court affirned the

judgment of the Superior Court. MCane v. State, Del. Supr., No.

343, 1998, Hartnett, J. (April 19, 1999).
On April 18, 2000, defendant filed his first notion for
postconviction relief. The Court assigned the case to a Superior

Court Conm ssioner who recommended that the Court rule against



def endant on each of the thirty-tw issues he raised and that it
deny the Rule 61 notion. Defendant took exceptions thereto; this
Court adopted the Comm ssioner's Proposed Findings of Fact and

Recomendati ons and denied the Rule 61 notion. State v. MCane,

Def. |D# 9711007448, Stokes, J. (October 10, 2000). The Suprene

Court affirmed. McCane v. State, Del. Supr., No. 43, 2001, Holl and,

J. (August 3, 2001).

On August 5, 2002, defendant filed his second notion for
postconviction relief. In it, he nerely repeats several of the
argunents he previously has raised but he does couch sone of the
argunents in different |legal contexts. Specifically, he asserts
i neffective assistance of counsel; prosecutorial msconduct;
i mproper vouching of the victim by a wtness; l|lack of proof of
every elenent to convict on the first degree charges; jury
m sconduct; and perjury by the victim

Def endant's clainms are procedurally barred.

First, the clains are tine-barred. In Super. . Cim R
61(i)(1), it is provided:

Time limtation. A notion for postconviction relief may

not be filed nore than three years after the judgnent of

conviction is final or, if it asserts a retroactively

applicable right that is newy recognized after the

j udgnment of conviction is final, nore than three years

after the right is first recogni zed by the Suprene Court

of Delaware or by the United States Suprene Court.

Def endant does not assert a retroactively applicable right
whi ch has been newly recogni zed. Consequently, he was required to

filethe notion within three years after the judgnent of conviction

was final. Def endant erroneously argues that the judgnent of



conviction was not final until the Supreme Court affirmed the
deci sion on the postconviction notion in August, 2001. The three
year tine period began to run when the direct appeal process was
conpl ete, which was the date of the issuance of the mandate under

Supreme Court Rule 19. Jackson v. State, Del. Supr., 654 A 2d 829,

833 (1995). That date was May 5, 1999.

Def endant's three year period for filing a Rule 61 notion
ended on May 5, 2002. His notion, filed in August, 2002, is tine-
barred.

Even if defendant's notion was not tinme-barred, it is
procedurally barred pursuant to Rule 61(i)(2). Therein, it is
provi ded:

Repetitive notion. Any ground for relief that was not

asserted in a prior postconviction proceeding, as

required by subdivision (b)(2) of this rule, is

t hereafter barred, unless consideration of the claimis

warranted in the interest of justice.

| hold that defendant has not asserted any new clains for
postconvictionrelief. Instead, he has regurgitated the ol d cl ai ns,
snothering them in new argunents and surrounding them with
different case law. Even if any of the clains were considered to be
new, defendant fails to assert why any of the clains should be
considered in the interest of justice. Several tinmes, he argues
vaguely that the clains should be considered in the interest of
justice and he cites to general constitutional maxi ns. However, he
never specifies what "interest of justice" wll be served by

consi dering the clains.

The bar of Rule 61(i)(4) is the correct bar to apply in



addition to the tinme bar of Rule 61(i)(1). Therein, it is provided:
Former adjudication. Any ground for relief that was
formerly adjudi cated, whether in the proceedings | eading
to the judgnment of conviction, in an appeal, in a
post convi ction proceeding, or in a federal habeas corpus
proceedi ng, is thereafter barred, unl ess reconsideration
of the claimis warranted in the interest of justice.
Agai n, defendant has vaguely argued that the clains should be
considered in the interest of justice and he cites to genera
constitutional maxinms. Defendant does state that he failed to

satisfy the standard set forth in Strickland v. Washington, 466

U S 668 (1984), because he did not understand it. That is not
sufficient to establish the need to reconsider the ineffective
assi stance of counsel clainms because of an "interest of justice".
He also asserts that all of the alleged errors set forth in the
not i on, when conbi ned, require the Court to reconsider his pending
clainms inthe interest of justice. This Court and the Suprene Court
al ready have considered these alleged errors. Defendant's nere
reargument, refinenent, and reassertion of themdoes not establish
an "interest of justice" elenent.

The only way def endant can avoi d the procedural bars set forth
above is if the "the court |acked jurisdiction" or if defendant
establishes "a colorable claim that there was a m scarriage of
justice because of a constitutional violation that underm ned the
fundamental legality, reliability, integrity or fairness of the
proceedi ngs | eading to the judgment of conviction.” Rule 61(i)(5).
Except for making the general argument that all of the alleged
errors conbined constitute a colorable claim that there was a

m scarriage of justice because of a constitutional violation that

4



underm ned the fundanmental legality, reliability, integrity or
fairness of the proceedings | eading to the judgnent of conviction,
def endant has not attenpted to establish that either of these

exceptions exist in connection with any of the clains which are

procedural |y barred. Consequently, | conclude these exceptions do
not apply.
For the foregoing reasons, I deny the notion for

postconviction relief.
IT 1S SO ORDERED.

Very truly yours,

Ri chard F. Stokes

cc: Prothonotary's Ofice
Mel ani e Wthers, DAG
Edward C. G II, Esquire



