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Dear Counsel:

Thisis amechanics lien and contract action brought by a general contractor,

The Whayland Company, Inc., against a property owner, Coastal Properties| LLC.,

for the balance due on a construction contract for renovation and construction on a

property known asthe Bellmoor Inn. Coastal hascounterclained for damagesrelated

to alleged construction defects. V arious subcontractors have been broughtinasthird



party defendants and some of them have asserted claims on their own behalf. There
Isthe usual plethoraof claims, counterclaims, crossclaims, and affirmative defenses.
The suit was filed in November of 2002. A non-jury trial is scheduled to begin
January 22, 2008.

Pending arefour motionsinlimine. One, filed by Whayland, seeksto preclude
Coastal from presenting evidence of diminution of market value due to a specific
alleged construction defect, on groundsthat diminution of value is not an available
measure of damagesinthiscase. Theissueisbetter left for resolution post-trial. The
motion is denied as premature.

The other three motions, filed by Whayland and K.B. Coldiron, Inc. a third
party defendant and the siding sub-contractor, seek to preclude Coastal from
presenting evidence of repair costsfor alleged siding defects and expert evidencein
support of the claim on grounds that the repair contract, an expert report and
associated documents were not produced by Coastal until after the expiration of a
Court ordered discovery cut-off date, May 1, 2007. Some of these documents were
produced a few weeks after the deadline; some, on November 19, 2007; and one,
according to Coldiron, not until December 31, 2007.

Coastal, while acknowledging the late production, counters by arguing that
technically it met the supplementation requirements of Rule 26(c). It also says that

itinformally disclosed the contract for siding repairsand that Whayland and Coldiron



should have moved for leave to re-open discovery, a moveit says it would not have
opposed. And finally it claims that Whayland and Coldiron are not prejudiced by
certainlate disclosures, because they already knew theinformation. Intheevent this
Court isinclined to grant the motions, Coadal asks that instead the Court continue
thecaseto allow additional discovery. It saysthat the siding damagesamount to over
half of its counterclaimand to precludeit from proving them would be unduly harsh.

On the other side of the coin Coldiron asks the Court to continue the trial to
allow discovery if the motions are denied. Whayland does not state a position
regarding a continuance if themotions are denied; but, given the vigor with which it
arguesprejudice, itisnot difficult to believethat it would joinin Coldiron’ s position.

Theparties' positionsregarding acontinuanceif themotionsareeither granted
or denied in effect render the motions in limine moot. In either event, the Court
would grant a continuance either to avoid the unjust result of precluding evidence
pertaining to a major pat of Coastal’s counterclaim or precluding counterdaim
defendantsfrom afair opportunity to defend the claim. The Court is of the opinion
that the late discovery was inadvertent and not a deliberate attempt to deceive the
moving parties. The Court will therefore continue the trial and reopen discovery,
solely on this siding claim. The motionsin limine will be denied, but without
prejudice in the event that Whayland or Coldiron can demonstrate substantial

prejudice at the conclusion of discovery.



Two other important considerations impel the Court to this result. First, the
pre-trial stipulation submitted by the partieslists eighty-four issues of fact and thirty-
six issues of law which remainto belitigated. Whayland lists only two issues of fact
but number one is a whopper: among many other things, whether there is factual
support for 85 change orders. This Court simply cannot believe that after more than
five years of litigaion the parties could not agree that at least a couple of change
orders were either valid or invalid or that some simply are not worth fighting over.

Amongtheissuesof law arewhether Whayland properly filedit mechanicslien
action and whether certain portions of athird party complaint fail to stateaclaim on
which relief canbe granted. These are matters usually raised and resolved early on
inlitigation, not ontheeveof trial. These circumstancestell the Court that the parties
arenot really ready to try the case. They have not separated the wheat from the chaff
to streamlinethe case for acogent trial. A brief continuance will allow the partiesto
do thiswork.

Second, at the pretrial conference the Court was informed that there have
been no meaningful settlement negotiaions since amediation session five years ago
when the case was filed. The mediation was unsuccessful, according to counsel,
becauseit took placetoo early, before there had been any meaningful discovery. As
far asthe Court can tell there are no great issues or principlesinvolved in this case,

or even any small ones for that matter. This case is about money, and money



disputes, particul arly amnong businessmen, shoul d be susceptibleto compromise, and
settlement. A brief continuancewill allow meaningful settlement discussionstotake
place.

The Superior Court does not schedule jury trials during the lagt two weeks of
August. This non-jury trial will start on Monday, August 18, 2008. A pre-tria
conference at aplaceto be determined later will be held on Friday August 1, 2008 at
10:30am. Discovery is reopened on Coastal’s claim relating to siding and is to be
completed no later than March 31, 2008. All of Whayland and Coastal’ smotionsare
denied without prejudice.

IT1SSO ORDERED.

Very truly yours,

Judge John E. Babiarz, Jr.
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