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BeforeBERGER, JACOBS, andRIDGELY, Justices.
ORDER
(1) Appellant Christine Tomei appeals the Supe@ourt’s dismissal of
her claims against Defendants Thomas Sharp, R&isshg, the Department of

Labor and the State of Delaware, for alleged viotet of the Delaware

Whistleblowers’ Protection Attand breach of the covenant of good faith and fair

! Delaware Whistleblowers’ Protection Act, D@l. C. §§ 1701-08.



dealing. Tomei argues on appeal that the triakttounterpretation of the term
“employer” within the Delaware Whistleblowers’ Peation Act is erroneous and
inconsistent with the purpose of the Act. We fir@ error by the Superior Court.
Accordingly, we affirm.

(2) Prior to October 2000, Tomei worked for the itdd States
Department of Education (“DOE”). Upon becoming easvaf allegedly fraudulent
activities within the Department, she reported éhastivities to the DOE Inspector
General in October 2000. In February 2001, shars¢éed employment with DOE.

(3) In November 2004, Tomei applied for a Traikeucator Il with the
State of Delaware, Department of Labor, DivisionEmhployment and Training.
Plaintiff informed those conducting the interviewopess of her prior whistle
blowing activity and was told that it would not laefactor in determining her
employment. Tomei was ultimately hired for theipos and began employment
on May 16, 2005. On May 18, Tomei was accusedfending a co-worker. On
June 6, 2005, Tomei met with the Director of theviflon, Defendant Robert
Strong and another supervisor. Strong advised Ttmaé there were complaints
about her work and that it was inappropriate for teediscuss her past whistle
blowing activity with her co-workers.

(4) On June 16, 2005, approximately one monthr sfte began her new

job with the State, Tomei was fired for “failure satisfactorily perform the duties



of [her] position.” Tomei promptly filed an appeai her termination with the
State Personnel Office (“SPO”) and the Merit EmplyRelations Board
(“MERB”). A grievance hearing with the SPO was edtled for July 22, 2005.
On July 18, 2005, the SPO cancelled the meetingusec“her job classification
fell under the Union’s collective bargaining urbyt . . . her job was not union-
eligible, nor was she a member of the union.” Tothen filed a complaint in the
Superior Court alleging violations of the Delawslvaistleblowers’ Protection Act
as well as the covenant of good faith and fair idgal In her complaint, Tomei
alleged that she was fired from her State job towing the whistle at a federal
agency as a federal employee.

(5) The Superior Court dismissed Tomei's complaintMay 25, 2006.
In doing so, the court held (1) that the enactnoénihe Whistleblowers’ Protection
Act is an express waiver of the State’s immunityt that waiver did not apply to
the individual Defendants in this case; (2) theealos of insurance coverage did
not bar Tomei’'s suit; (3) Tomei was not protectetler the Act because her
whistle blowing activities occurred during her emphent for the DOE, not the
State of Delaware; and (4) Tomei’'s claim for brea€lhe covenant of good faith

and fair dealing was barred because of the Stéels of insurance coverade.

2 Tomei v. Sharp, 902 A.2d 757, 769 (Del. Super 2006).
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Tomei appeals only the Superior Court’s ruling thla¢ is not protected under the
Act because her whistle blowing activities occurbedore she was employed by
the State of Delaware.

(6) The Superior Court found that because Tomglisstle blowing did
not relate to the State of Delaware in any way,Stae could not be liable under
the Delaware Whistleblowers’ Protection Act. Sgeally, the trial court
construed the term “employer,” as used in the Aotmean the employee’s actual
or current employer, not a past employer. In mgkims finding, the trial court
reviewed House Amendment 3, a 2004 amendment té&c¢hédad the following
synopsis: “[tlhis amendment specifies that whibt®ving protection under Senate
Bill No. 173 is granted to employees with regardréports of participation in
investigations of acts or omissions tbéir employer.* Based on the legislative
history, the Superior Court reasoned that the DatawVhistleblowers’ Protection
Act protects only those who blow the whistle ond are fired from, the same

employer.

% 19 De. C. § 1702(2) (“Employer means any person, partnershissociation, sole
proprietorship, corporation or other business gntincluding any department, agency,
commission, committee, board, council, bureau,ubh@rity or any subdivision of them in state,
county or municipal government. One shall emplogther if services are performed for wages
or under any contract of hire, written or oral, egs or implied.”).

“ Del. H.A. 3 syn., 142d Gen. Assem. (2004).
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(7) Tomei makes two related arguments on appé&aist, she contends
that the Superior Court misinterpreted the termgayer’ under the Act, and that
the court’s interpretation frustrates the broadeappse of the Act. Second, Tomei
claims that the Superior Court’s conclusion that px@posed construction of the
term would “permanently cloak a whistle blowing dayge with protection from
termination or other employment sanctions” is withaational or practical
foundation and contrary to the application of sanistatutes in other states. We
review the Superior Court’s grant of the Defendamistion to dismissie novo.”

(8) This Court gives full effect to the Legislatis intent when construing
a statuté. “Where the language of the statute is unambiguoosnterpretation is
required and the plain meaning of the words cosifollf the statute, however, is
ambiguous, it “must be construed as a whole in aneathat avoids absurd
results.® A statute is ambiguous if it “is reasonably spsitde of different
conclusions or interpretation.” A statute may also be ambiguous if “a literal

interpretation to words of the statute would leadstich unreasonable or absurd

> Malpiede v. Townson, 780 A.2d 1075, 1082 (Del. 2001yalone v. Brincat, 722 A.2d 5, 9
(Del. 1998) (“A motion to dismiss a complaint pnetsethe trial court with a question of law and
is subject tade novo review by this Court on appeal.”).
® Ingramv. Thorpe, 747 A.2d 545, 547 (Del. 2000).
; Id. (citing Spielberg v. Sate, 558 A.2d 291 (Del. 1989)).

Id.
® Coastal Barge Corp. v. Coastal Zone Indus. Control Bd., 492 A.2d 1242, 1246 (Del. 1985).
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consequences . . . [that] could not have beendety the legislatureé® This
statute is ambiguous in the sense that it is uncléeether the term “employer”
applies only to current employers or includes poorsubsequent employers as
well.

(9) The Superior Court recognized this ambiguitg andertook the next
step in statutory construction. That is, it lookex the legislative intent to
determine the meaning of the term employer. Imglao, the court properly
focused on the legislative history of the Act. #e Superior Court explained,
House Amendment 3 expanded the scope of the Aoictade both public and
private employers. In addition, the synopsis rés/d@t the “Amendment specifies
that whistleblower protection under Senate Bill N@3 is granted to employees
with regard to reports of or participation in intigations of acts or omissions of
their employer, or an agent thereof . . *” By modifying the term employer with
the pronoun “their,” it is plain that the legisleduintended the Act to protect an
employee only from retaliation from the employeattciommitted the violation as

defined by § 170% The Superior Court gave full effect to the Legfigte’s intent

04,

" Del. H.A. 3 syn., 142d Gen. Assem. (2004).

1211Del. C. § 1703 provides:
An employer shall not discharge, threaten, or etise discriminate against an
employee regarding the employee’s compensatiomsteconditions, location, or
privileges of employment:



and found the Delaware Whistleblowers’ Protectiont Anapplicable because
Tomei has not alleged a “violation” as defined l@ct®n 1702(6).

(10) Section 1702(6) defines a violation as “am @c omission by an
employer, or an agent thereof, that is” either:

a. Materially inconsistent with, and a serious idgon from,
standards implemented pursuant to a law, rule, @gulation
promulgated under the laws of this State, a palitstibdivision of this
State, or the United States, to protect employeestloer persons
health, safety, or environmental hazards while ba &émployer’s
premises or elsewhere; or

b. Materially inconsistent with, and a serious idggn from,
financial management or accounting standards im@héed pursuant
to a rule or regulation promulgated by the emplayea law, rule, or
regulation promulgated under the States, to praaagt person from
fraud, deceit, or misappropriation of public orvate funds or assets
under the control of the employer.

(1) Because the employee, or a person acting oalfb@fithe employee, reports
or is about to report to a public body, verballyirowriting, a violation which the
employee knows or reasonably believes has occorresdabout to occur, unless
the employee knows or has reason to know thatepert is false; or

(2) Because an employee participates or is requiésta public body to
participate in an investigation, hearing, or inguield by that public body, or a
court action, in connection with a violation aside#l in this chapter; or

(3) Because an employee refuses to commit or asgis¢ commission of a
violation, as defined in this chapter; or

(4) Because the employee reports verbally or itingito the employer or to the
employee's supervisor a violation, which the emgélgnows or reasonably
believes has occurred or is about to occur, unfesemployee knows or has
reason to know that the report is false. Provithedvever that if the report is
verbally made, the employee must establish by @adrconvincing evidence that
such report was made.



The complaint does not allege that any of the Dadiets in this action committed
either of the above acts.

(11) Tomei argues for a different interpretatio®he cites to numerous
cases from other jurisdictions, both federal andtest involving different
whistleblower statutes and relies heavily ugesbinson v. Shell Oil Co.*®* In
Robinson, the United States Supreme Court addressed the s&ame but in the
context of Title VII of the Civil Rights Act of 136 It ultimately found the term
“employer” “ambiguous as to whether it excludesrmier employers™ The
rationale for the Superior Court’'s decision wast thi@ere was “no temporal
qgualifier in the statute such as would make itpltiat 8 704(a) protects only
persons still employed at the time of the retaiatf®> The Robinson court
recognized, however, that some statudesmake this type of distinctioff. The
Delaware Whistleblowers’ Protection Act is one swstatute. While it does not
make the distinction directly in the language & #tatute, the Legislative history
makes the distinction clear. We find that Tomai&diance onRobinson is

misplaced.

13519 U.S. 337 (1997).

“1d. at 341.

4.

% 1d. at 341-42 (“Similarly, other statutes have beenramepecific in their coverage of
“employees” and “former employees,” proves onlytt@angres<an use the unqualified term
“employees” to refer only to current employees, that it did so in this particular statute.”).
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(12) Tomei also suggests that the Superior Coumtsrpretation of the
term “employer” is inconsistent with the statut@gheme and purpose. It is not.
Tomer’s interpretation of the Act is simply too hband would lead to a result
contrary to the intent of the General Assemblytasas by the legislative history
of the Act. We conclude The Superior Court did mot in dismissing the
complaint in this case.

NOW, THEREFORE, IT IS ORDERED that the judgmenttlod Superior

Court isAFFIRMED.

BY THE COURT:

/s/Henry duPont Ridgely
Justice




