I N THE SUPERI OR COURT OF THE STATE OF DELAWARE

| N AND FOR NEW CASTLE COUNTY

EDI TH VI RGI NI A WESSELLS, )
)
Cl ai mant / Appel | ant )
)
V. ) C.A No.: 01A-05-003-RSG

AMERI CAN | NTERNATI ONAL CROUP, )

Enpl oyer/ Appel | ee )

Subm tted: Septenber 25, 2001
Deci ded: January 2, 2002
ORDER

Upon review of C ai mant/ Appell ant’s appeal froma Industri al
Acci dent Board s (“1AB’) decision to deny workers’ conpensation
benefits, it appears to the Court:

1. On Cctober 22, 1999, Cdaimant at work. At the tine of the
accident, dainmant was perform ng as an enpl oyee. C ai mant
was carrying a basket and rounded a workstation partition
wher e ot her baskets were kept on the floor. Tripping over

t he baskets on the floor she fell to the fl oor.



Conmpl i cating an otherw se straightforward workers’
conpensation claim C aimant suffered from pre-existing
medi cal conditions affecting her right shoul der.

In the Summer of 1999, C aimant carried buckets of water
for her | andscaping during a drought to conserve water
used in the household. 1In doing so, Caimant sustained
injury to her right shoulder. At that tine, she only
recei ved conservative treatnent consisting of ice,
exercises, and the prescription Vioxx. Caimnt did not
partici pated in physical therapy, and an X-ray was

unr emar kabl e.

By Septenber 30 of the sanme year, Caimant reported to her
doctor that the shoulder injury was inproving and her
doctor, Dr. Hocutt, noted continued inprovenent to the
shoul der.

After the work related injury on Cctober 22, 1999, on

Oct ober 27 Claimant reported to Dr. Hocutt that she had
fallen at work and was experiencing pain in her right

el bow and right knee. Dr. Hocutt conducted an exam nation
where he noted a) abrasions on Cainmant’s right knee; b)
tenderness in the lateral edge of Claimant’s right el bow,
Cc) positive enpty can sign; d) doubling of synptons upon
the lifting of Caimant’s arns above her head; and e) an

exasperation of Claimant’s pre-existing shoul der sprain.
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Dr. Hocutt reconmended that Claimant |imt her lifting of
obj ects, continue with the prescription Vioxx, and use ice
packs to control swelling.

During the next three nonths, C aimant reported to Dr.
Hocutt that her main conplaint involved her neck and

shoul der. The el bow continued to be bruised with residual
swelling. Cdaimant testified that she did not consider
the el bow conplaints to be a priority because Cainmant’s
fam |y background in nedicine |led her to believe that

brui ses do not warrant conplaints. Dr. Hocutt testified
that Caimant did not |like to unnecessarily conplain and
woul d only discuss those conplaints that bothered her the
nost .

On January 22, 2000, Cainmant arose fromsleep to find
that the right el bow would not bend or straighten. Later
in the day, dainmant decided to visit the Silverside

Medi cal Center resulting in X-rays to the el bow

Dr. Hocutt diagnosed O ai mant as suffering from
degenerative joint disease and coul d not determ ne what
was preventing her from bending or straightening the right
el bow. He then referred her to Dr. Sharps, an orthopeadic
surgeon, for an eval uati on.

Dr Sharps ordered an MRl of the elbow and it reveal ed a)

the presence of an 12 mllinmeter body |ocated in the



11.

12.

13.

14.

posterior joint space; b) degenerative joint disease; and
c) noderate joint effusion.

Dr. Sharps proceeded to excise and w t hdraw accunul at ed
fluid fromwithin Caimnt's el bow Dr. Sharps al so
perfornmed arthroscopic surgery to renove calcified
chondroma.® The surgery was not entirely successful as
Dr. Sharps could not renove the entire chondroma due to
size. Subsequent to surgery, C ainmant underwent physi cal
t herapy where she perforned exercises and partook in

wei ght strengthening training.

Dr. Sharps indicated that the trip and fall sufficiently
irritated the chondroma to cause synptons where they

ot herwi se m ght not have occurred.

Dr. Hocutt deposed that the trip and fall created an
injury to such a degree that it nmust be the nost likely

| eadi ng factor for causing Cainmant’s synptons. Dr. Hocutt
testified that the work accident was the precipitating,
causal event that produced synptons in Cainant’s el bow
and that it was not nere coincidence.

Finally, Dr. Hocutt was not surprised by the fact that

Claimant's flare-up did not occur until approxinately

! Chondroma: a tumor or tunor-Iike growth of cartilage cells. It may remain

in the interior or substance of a cartilage or bone (true chondroma, or

enchondroma), or may devel op on the surface of a cartilage and project under

the periosteum of a bone (ecchondronma, or ecchondrosis). M Il er-Keane Medica

Dictionary, 2000.
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three nonths after the trip and fall. He opined that

conti nuous inflammtion, such as inflammtion caused by an

aggravating trip and fall, will begin to break down tissue
enough to allow it to nove into position that will inpede
the normal range of notion. |In fact, Dr. Hocutt indicated

that no synptons woul d generally be expected until after
the chondroma has sufficiently changed its position which
coul d take nonths or years.

Dr. Ger was chosen by Anmerican International Goup (“AlG)
to exam ne C aimant and act as AIG s expert w tness. Dr.
Ger exam ned d aimant only once. In January 2001, after
approximately two years had | apsed, Dr. Ger opined that
the surgery performed by Dr. Sharps was related to pre-
exi sting conditions and not the work injury. Dr. GCer

opi ned that the chondroma’s novenent to inpede range of
noti on was coincidental in time with respect to the new
trauma sustained in Claimant’s trip and fall.

Dr. Cer also opined that if the trip and fall was the
cause of Claimant's need for surgery, the need should have
occurred nmuch sooner than the three nonths that el apsed
fromthe work accident. Dr. Ger stated that Caimant’s
surgery and physical therapy were all necessary and

reasonabl e for her condition.



17. The issue presented before this Court is whether the | AB
erred in holding that aimant’s el bow infirmaries were
not the causal result of her work-related trip and fall.

18. It is well established aw that the Court can only decide
an appeal on the record below.? The Court may not expand
the record to include other evidence, such as, additional
records, testinony, etc.® The role of this Court in
review ng an Agency Action is |imted to determ ning
whet her the Agency Action is supported by substanti al
evidence and is free fromlegal error.* In the absence of
an error of law, the Court will affirman Agency Action
whi ch is supported by substantial evidence.® Substanti al
evidence is nore than a scintilla and |l ess than a

preponderance.® In reviewing the record for substanti al

2 parker v. State of Del aware, Del.Super., |.D. No. 97A01020- NAB, Baron, J.

(August 26, 1997). See Super.Ct.Rule 72(g). See also 21 Del.C. § 10142.
® See id. (citing Hubbard v. Unenployment Ins. Appeal Bd., 352 A 2d 761

(Del . Supr. 1976) (hol ding that the Court cannot expand the record to include
addi tional reports or testimny because the Court is limted to consideration

of the evidence of record).
“ Smith v. The Placers, Inc., Del.Super., 1993 Lexis 483, 4 (citing 19 Del.C.

§ 3323(a)(1985); Unenployment Ins. Appeal Bd. of Dep't. of Labor v. Duncan
Del . Supr., 337 A.2d 308, 309 (1975); Ridings v. Unenploynment Ins. Appeal Bd.
Del . Super., 407 A.2d 238, 239 (1979); Longobardi v. Unenployment Ins. Appea
Bd., Del.Super., 287 A .2d 690, 692 (1971), aff'd, Del.Supr., 293 A 2d 295

(1972)).

® Longobardi at 692.
® Smith at 4-5 (citing Oney v. Cooch, Del.Supr., 425 A .2d 610, 614 (1981);

Plants v. Unenployment Ins. Appeal Bd., Del.Super., C.A No. 86A-0C-1, Martin,
J. (Oct. 22, 1987)).




19.

20.

21.

evi dence, the Court will consider the record in the |ight
nost favorable to the party prevailing bel ow ’

This case involves a battle of the experts. As long as
substanti al evidence is found and wei ghed by the I1AB, its
decisions as to the credibility of those experts shall be
within the 1 AB's exclusive purview?

This case also involves work injuries vis-a-vis pre-

exi sting conditions. The Delaware Suprene Court has held
that a pre-existing disease, illness, or other type of
medi cal infirmary whether overt or |atent does not bar an
enpl oyee’s claimfor workers’ conpensation per se if the
enpl oynent created an aggravati on and/or an accel eration
of the disease, illness, or infirmary.? Further, a pre-
exi sting condition when conmbined with a new di sease,

i1l ness, or other type of nedical infirmary is not per se
barr ed.

It is undisputed that Cainmant suffered froma work
accident. Al of the doctors involved in Claimnt’s
treatnment agree that a work accident occurred. It is also
undi sputed that Cainmant had a cal cified chondroma | odged

within her right elbow. While O aimnt experienced pain

7&-
(Aug.

at 5 (citing GMC v. Guy, Del.Super., C.A No. 90A-JL-5, Gebelein, J.
16, 1991)).

8 Standard Distributing Conpany v. Nally, Del.Supr., 630 A 2d 640, 646 (1993).

° Reese v. Home Budget Center, Del.Supr., 619 A 2d 907, 910 (1992).
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in her elbow, she proceeded to conplain forenpost about
what was the nost painful, i.e., the right shoul der.

Dr. Cer testified that while the chondroma existed before
the work injury, the calcified chondroma could have | asted
a lifetinme and never manifest synptons or nedi cal

probl ens.

Dr. Ger relied on coincidence to explain that in his

opi nion the chondroma noved not because of the trip and
fall but because it just coincidently noved and | ocked

Clai mant’ s el bow.

Dr. Arminio also supported the coincidence theory and
testified that the acute responses, fluid buildup,
irritation, partial inpaction, and nyalgia were all

coi nci dent al happenstance having nothing to do with the
trip and fall occurring approximtely three nonths
earlier.

Drs. Hocutt and Sharps testified that C aimant had a pre-
exi sting condition which had not manifested itself until
after the trip and fall. Drs. Hocutt and Sharps testified
as to their opinion as to the causati on.

The Court can not substitute its judgenment as to which
experts to believe and therefore cannot say that

substanti al evidence did not exist to support the Board's
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decision as to the el bow injury. That decision nust be
AFFI RVED

As to the issue of Claimant's shoulder injury the
testinmony of the treating physician, Dr. Hocutt, was to
the effect that a pre-existing injury "was inproving"
prior to her fall at work.

Dr. Arminio who exam ned C ai mant at the request of the
Enpl oyer, testified that Claimant's pre-existing injury
whi ch was heal i ng was exacerbated by her fall at work.

Dr. Ger testified to the effect that her work injury
caused her "synptons" to cone back but did not aggravate
the injury.

The Board concl uded that her shoulder injury was a pre-
existing injury and deni ed conpensati on.

Cl ai mant required physical therapy for the shoulder injury
only after the work accident and all expert testinony was
to the effect that the shoul der was inproving until the
fall.

The Board's decision to deny conpensation for the shoul der
injury is not supported by substantial evidence. For that

reason, it nust be REVERSED



VHEREFORE, this case is REMANDED to the Board for further

proceedi ngs consistent with this Decision.

T 1S SO ORDERED

cc: Matthew M Bartkowski, Esq.

Maria Paris Newill, Esq.

The Honorable Richard S. Gebel ein



