IN THE SUPREME COURT OF THE STATE OF DELAWARE

ROBERT J. WESTGATE and
TAMME L. WESTGATE, No. 480, 2008
Defendants Below-
Appellants, Court Below-Court of Chancery
of the State of Delaware
V. in and for New Castle County

C.A. No. 2442
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BeforeBERGER, JACOBS andRIDGELY, Justices.
ORDER

This 30" day of January 2009, upon consideration of theekgmts’
opening brief and the appellees’ motion to affimmmguant to Supreme Court
Rule 25(a), it appears to the Court that:

(1) The defendants-appellants, Robert J. Westgiade Tamme L.
Westgate (the “Westgates”), filed an appeal from @ourt of Chancery’s
August 19, 2008 memorandum opinion, its AugustZ0Q8 order, and its
September 8, 2008 final order, which granted th@ieattions for injunctive
relief and attorney’s fees of the plaintiffs-appeb, Dean E. Laumbach and

Ann M. Laumbach (the “Laumbachs”). The Laumbachsehmoved to



affirm the judgment of the Court of Chancery on t®und that it is
manifest on the face of the opening brief that dppeal is without merit.
We agree and AFFIRM.

(2) In September 2006, the Laumbachs filed swairegj their next-
door neighbors, the Westgates, to enforce comm@ianth certain restrictive
covenants governing Gardenside, their residentibdisision in Smyrna,
Delaware. Following a one-day trial in the CourtGhancery on July 11,
2008, the Vice Chancellor made the following firgsn

(3) In June 2005, the Westgates erected a 25viadé¢, 38-foot
long, and 13-foot high military-style Quonset huade of plywood and
corrugated steel on a concrete foundation in the oétheir property. The
purpose of the structure was to refurbish classis’c The Westgates
parked a 20-foot long cargo trailer used for tramspg cars to the Westgate
property near the Quonset hut. The Westgatespalged asphalt over their
grass side yard, resulting in a driveway approxailyaB0 feet in width
abutting the Westgates’ common property line wite taumbachs. The
purpose of the enlarged driveway was to enabletoans driven around the

Westgates’ two-car garage to the Quonset hut fpaire The Westgates

! The Quonset hut was removed several weeks afibetrded, but the 950 square foot
concrete foundation remains.



stored metal car parts near the Quonset hut andpkeges of metal and car
parts on the side of a shed that faces the Laumbagerty.

(4) At various times, Mr. Westgate used an indailstcar lift,
sandblasting equipment, a compressor for sprayipgira pressure washer,
and welding equipment to work on his cars. In todito the noise caused
by these activities, fumes from welding or sprainfag would often drift
over onto the Laumbach property. At trial, severalghborhood residents
testified that Mr. Westgate had a history of vegbabusing his neighbors
and that the Westgate property is an embarrasstoetiteir community.
Photographs of the property that were introduceld mvidence at trial
confirmed this perception.

(5) The community in which the Westgates and therhbachs live
has a Declaration of Covenants (the “covenantshjclwvprovide for private
enforcement of the restrictions contained therelfhe covenants include
size and height restrictions for detached strustupe lots within the
subdivision. The covenants require that the caneéithe “declarant” be
obtained prior to any such structure being erecote@hy improvement being
installed® The covenants also prohibit the parking of angrsized vehicles

on lots within the subdivision. The covenantsaliy, require property

2 Because the subdivision does not have a homeovassaciation, the “declarant” is the
developer, Cantwell Development, LLC.



owners to keep their lots clean and free of dedand prohibit any activity
constituting a nuisance.

(6) As ultimately conceded by the Westgates, ther3et hut
clearly violated the covenants. Moreover, the itl@ancellor found that
the foundation of the Quonset hut and the extendedion of the
Westgates’ driveway, which he estimated would &tarly a dozen large
vehicles, as well as the 20-foot long cargo traNeslated those portions of
the covenants establishing size and height rasmgtfor structures and
improvements, prohibiting the parking of oversizaghicles, and requiring
the developer’s prior consent. The Vice Chancedilso found that Mr.
Westgate’'s welding, sandblasting and spray paintsgwell as the debris
allowed to collect on the Westgate property, comstd a nuisance in
violation of the covenants. The Vice ChancelloAsigust 27, 2008
implementing order requires the Westgates to rentbgenon-conforming
structures, vehicles and debris from their propeantg cease all activities

constituting a nuisance.Finally, the Vice Chancellor found that, undee th

® While the Westgates argued that any violationghef covenants were waived and
abandoned because of violations of the covenantsthey Laumbachs and other
neighborhood property owners, the Vice-Chancellpectically ruled that the de

minimus nature of any such violations would notverg the covenants from being
enforced against the Westgates.

* While Mr. Westgate has not recently engaged irairg@g cars on his property, the
Vice-Chancellor enjoined him from doing so in théure.



language of the covenants, the Laumbachs wereleehtiv an award of
attorney’s fees and awarded those fees in its 8dyate8, 2008 final order.

(7) The Westgates’ appeal is based upon theietb#iat they are
being singled out for punishment and that the \Gtancellor's decision is
based upon a misinterpretation of the covenants.th& contrary, the Vice
Chancellor’'s decision is fully supported by thedaage contained in the
covenants as well as Delaware [awAs such, we find no error or abuse of
discretion in his August 19, 2008 memorandum omnibis August 27,
2008 implementing order or his September 8, 2008 farder. It is manifest
on the face of the opening brief that this appsealvithout merit. We
conclude that the Court of Chancery’s judgment khbe affirmed on the
basis of its well-reasoned decision dated AugusP@08.

NOW, THEREFORE, IT IS ORDERED that, pursuant tqi®me
Court Rule 25(a), the motion to affirm is GRANTEDhe judgment of the
Court of Chancery is AFFIRMED.

BY THE COURT:

/s/ Jack B. Jacobs
Justice

® Brookside Community, Inc. v. William®90 A.2d 678, 680-682 (Del. Ch. 197ajfd,
Williams v. Brookside Community, In806 A.2d 711 (Del. Supr. 1973).



