SUPREME COURT OF LOUISIANA

No. 99-C-1410
VICTOR C. BENWARE
Versus
JESSE MEANS, JR. AND LLOYDS UNDERWRITERS AT LONDON

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL,
FIRST CIRCUIT, PARISH OF WEST FELICIANA

LEMMON, Justice

This is a lega malpractice action based on the failure of an attorney (Jesse
Means, the defendant in the present action) to take any step for five years in the
prosecution of an earlier worker’ s compensation suit he had filed on behalf of his client
(the plaintiff in the present action). Thisfailure allegedly resulted in the dismissal of
the underlying compensation suit.

After plaintiff filed this mal practice action, there were several pre-trial or status
conferences and several continuances of trial dates. Eventually, plaintiff’s attorney
filed a motion for sanctions based on Means's total failure to comply with his
obligations imposed by the court for the preparation of the pre-trial order. The tria
judge granted the motion and prohibited Means from calling witnesses and offering
evidence at the subsequent trial, which resulted in a judgment against Means.

The principal issuein this court is whether the trial judge abused his discretion

in imposing this harsh sanction under the circumstances of this case.

“Johnson, J., not on panel. Rule |V, Part 2, 83.



Facts

On March 27, 1982, plaintiff was injured on the job as a prison guard at the
Louisana State Penitentiary. His employer paid worker’ s compensation benefits from
the date of the accident until March 1983. Believing he was entitled to additional
benefits, plaintiff retained Means to represent him, and Means filed a timely suit on
behalf of plaintiff. After the employer answered and filed discovery into the record,
Means took no further action in the suit. On September 10, 1993, judgment was
rendered dismissing the worker’s compensation suit for lack of prosecution for five
years.

On July 8, 1994, plaintiff, through another attorney, filed thislegal malpractice
action against Means and his aleged insurer (who was subsequently dismissed because
the negligent conduct predated the coverage). Plaintiff aleged that the dismissal of his
worker’s compensation suit resulted in the loss of 121 additional weeks of benefits.
He also sought attorney’ s fees, penalties and unpaid medical expenses.

Means answered, denying the allegations on the basis that plaintiff had
discharged him and secured another attorney before the five-year period expired.
Means aso filed a third party demand against the other attorney alegedly hired by
plaintiff.

The trial judge (aretired judge assigned to hear this case on an ad hoc basis)
scheduled a status conference on July 29, 1996, but neither Means nor his attorney
appeared.! On August 12, 1996, a scheduling order was issued setting forth the

deadlines imposed by the judge at the status conference for filing all motions, for

!Means’s counsel filed a notion to withdraw in June 1996.
Al t hough the notion was not signed until October 1996, Means has,
in effect, represented hinself since June 1996.
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completing discovery, for amending pleadings, and for preparing, circulating and
signing the pre-trial order that would control the course of the litigation. The
scheduling order specified that the parties must prepare, circulate and sign the pre-tria
order, in accordance with local court rules, that the pre-trial order must be exchanged
by November 8, 1996, and that the completed pre-trial order must be filed by
November 19.

Meansfailed, despite numerous requests, to provide opposing counsel with the
information regarding his contentions, his witnesses or his exhibits, which the local
court rules required each party to provide to plaintiff’'s counsel, who had the
responsbility under the local court rulesto complete the pre-trial order. On November
12, plaintiff's counsel wrote to Means and again requested inserts for the pre-trial
order, which was due to be filed on November 19.

On November 22, thetrial judge held a second status conference, attended by
Means, by counsdl for plaintiff, and by counse for third party defendant. At this
conference, the judge continued the December 10, 1996 trial date, and the parties
agreed to confer for the purpose of selecting anew tria date in January 1997. Means
also agreed to file the missing pre-trial order inserts by December 10.

After the two represented parties were unable to contact Means, they conferred
with the trial judge and selected March 31, 1997 for the trial date. On December 10,
counsd for plaintiff notified Means of the trial date and again requested inserts for the
pre-trial order, but Means did not provide the inserts and did not object to the March
31 trial date.

On December 17, counsal for plaintiff submitted the incomplete pre-trial order
to the court, without any inserts from Means. Counsdl for plaintiff mailed a copy of the

pre-trid order to Means, who did not object to the order or to the March 31 trial date



of which he had previously been notified.

On January 21, 1997 counsel for plaintiff wrote to Means, requesting the long
overdue pre-trial order inserts and emphasizing the approaching March 31 trial date,
but Means did not respond.

On February 7, 1997, counsd for plaintiff and counsel for third party defendant
filed ajoint motion to impose sanctions upon Means by circumscribing Means's calling
of witnesses and introduction of evidence. Movers aleged that the action was
necessary because of Means's “arbitrary, capricious and contemporaneous failure

. to cooperate in any meaningful or substantive way with the pre-trial procedure
ordered by” the trial judge and required by local court rules. Movers further aleged
that Means, despite numerous amicable requests, failed to submit any pre-trial order
Inserts within the two deadlines fixed by the court or at any subsequent time, and that
the trial date of March 31, 1997 was fast approaching. Attached to the motion were
copies of the original scheduling order and of severa letters from plaintiff’s counsel
to Means, requesting the information ordered by the trial court. The judge fixed the
motion for hearing on the date of trial.

M eans was personaly served by the sheriff with the motion, which contained the
trial date. Nevertheess, Meansfailed to file the information ordered by the court or to
object in any manner to the motion or to the trial date.

On March 20, 1997, Means filed a subpoena duces tecum for certain of
plaintiff’s income tax and financial records pertinent to the period of time for which
plaintiff was seeking recovery of damages based on loss of compensation benefits. The
next day, Means filed a request for written notice of trial and a motion to upset the
March 31 trial date, to set aside previous time limitations, and to set a pre-trial

conference and new dates for pre-trial procedures and for trial.



On March 31, 1997, the trial judge denied Means' s March 20 and 21 motions,
noting that Means had “ more than ample time’ to comply with the pre-trial procedures
ordered by the court. After a hearing on plaintiff’s motion to circumscribe, the judge
granted the motion and rendered a separate judgment, prohibiting Means from
maintaining any defense contentions, introducing any evidence, or caling any witnesses
at trial.

The judge then proceeded to conduct the trial on the merits, at which Means was
allowed to cross-examine the witnesses. Concluding that plaintiff most likely would
have prevailed in the worker’ s compensation action but for Means' s neglect, the judge
rendered judgment in favor of plaintiff and against Means in the amount of $50,000.
The judgment also dismissed Means's third party demand.

On Means's appedl, the court of appeal in an unpublished opinion reversed the
tria court’sruling on the motion to circumscribe. 98-0203 (La.App. 1st Cir. 2/23/99).

The court noted that no previous appellate opinion had approved such a harsh sanction

for fallure to submit pre-trial order inserts. Relying on Boudreaux v. Y ancey, 256 So.
2d 340 (La.App. 1st Cir. 1971), in which ajudgment dismissing the suit for failure to
appear a apre-trial conference was reversed, the intermediate court held that the tria
court’s judgment on the motion to circumscribe in the present case was an abuse of
discretion. The court further observed that the penalty imposed was not warranted by
either La. Code Civ. Proc. art. 193, which permits the adoption of court rules, or by La.
Code Civ. Proc. art. 1551, which at the time of trial outlined pre-trial procedures but
did not then specify appropriate sanctions.

Based on its conclusion that Means had been denied the opportunity to present
adefense at trid, the court of apped aso reversed the judgment of the trial court on the

merits and remanded the matter for a new tridl.



This court granted plaintiff’s gpplication for certiorari to review the decisions of
the lower courts on the motion to circumscribe, which was the only issue decided by

the court of appeal. 99-1410 (La 9/17/99), So. 2d :

Pre-Trial Procedures and Penalties

Louisiana has had a statutory pre-trial conference procedure since 1950. See
former La. Rev. Stat. 13:5151. The purpose of the pre-trial conference is to promote
the speedy and just disposition of the case. One of the major functions of the pre-tria
conference isto require disclosure of all witnesses and evidence that the parties intend
to use at tria, thereby facilitating trial preparation and preventing surprise and
prejudice.

Pre-trial conferences reduce unnecessary proof of facts at trial, as well as a
litigant’ s opportunity to create traps or surprises. When the litigants participate in good
faith in pre-trial proceedings, settlements are facilitated and costs to litigants are

reduced. 62 Am. Jur. 2d Pretrial Conference and Procedure § 2 (1999); Walter W.

Jones, Jr., Annotation, Consderation or Submission at Tria, Under Rule 16 of Federd

Rules of Civil Procedure, of 1ssues Not Fixed for Trid in Pretrial Order, 11 A.L.R. Fed.

786 (1999). Becausethe pre-tria conferenceis an invaluable tool for promoting afair
and speedy trial and aiding in the reduction of the court’s backlog of cases, pre-tria
orders must be strictly adhered to by the parties.

La Code Civ. Proc. art. 1551 presently authorizes district courts to conduct pre-
trial conferences and mandates that, if a conference is conducted, the judge must render
a pre-trial order to control the subsequent course of the action, as follows:

A. Inany civil action in adistrict court the court may in its discretion

direct the attorneys for the parties to appear before it for conferencesto
consider any of the following:



(1) The smplification of the issues, including the imination of frivolous
claims or defenses.

(2) The necessity or desirability of amendments to the pleadings.

(3) What materid facts and issues exist without substantial contro-
versy, and what material facts and issues are actually and in good faith
controverted.

(4) Proof, stipulations regarding the authenticity of documents, and
advance rulings from the court on the admissibility of evidence.

(5) Limitations or restrictions on or regulation of the use of expert
testimony under Louisiana Code of Evidence Article 702.

(6) The control and scheduling of discovery.
(7) The identification of witnesses, documents, and exhibits.
(8) Such other matters as may aid in the disposition of the action.

B. The court shall render an order which recites the action taken at the
conference, the amendments allowed to the pleadings, and the agreements
made by the parties asto any of the matters considered, and which limits
theissues for trial to those not disposed of by admissions or agreements
of counsel. Such order controls the subsequent course of the action,
unless modified at the tria to prevent manifest injustice.

C. If aparty’sattorney failsto obey apretrial order, or to appear at the
pretrial and scheduling conference, or is substantially unprepared to
participate in the conference or failsto participate in good faith, the court,
on its own motion or on the motion of a party, after hearing, may make
such orders as are jus, including orders provided in Article 1471(2), (3),
and (4). Inlieu of or in addition to any other sanction, the court may
require the party or the attorney representing the party or both to pay the
reasonable expenses incurred by noncompliance with this Paragraph,
including attorney fees.

A 1997 amendment to Subsection A expanded the provisions from the original

Code of 1961 to the present form, quoted above, and added Subsection C, which for

the first time specifically provides for sanctions for failure to appear or to participate

in good faith in pre-tria proceedings.?

2The sanctions in the present case were inposed before the

effective date of La. Code Cv. Proc. art. 1551C. Neverthel ess,
the trial judge clearly had the authority to inpose penalties for

viol ations of court orders regarding pre-trial procedures.
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Subsection C refers to the sanctions listed in La. Code Civ. Proc. art. 1471(2),
(3) and (4), which provide:

If aparty or an officer, director, or managing agent of aparty or a person
designated under Articles 1442 or 1448 to testify on behalf of a party fails
to obey an order to provide or permit discovery, including an order made
under Article 1469 or Article 1464, the court in which the action is
pending may make such orders in regard to the failure as are just, and
among others the following:

(2) An order refusing to alow the disobedient party to support or oppose
designated claims or defenses, or prohibiting him from introducing
designated matters in evidence.

(3) An order striking out pleadings or parts thereof, or staying further
proceedings until the order is obeyed, or dismissing the action or
proceeding or any part thereof, or rendering ajudgment by default against
the disobedient party.

(4) Inlieu of any of the foregoing orders or in addition thereto, an order
treating as a contempt of court the failure to obey any orders except an
order to submit to a physical or mental examination.

Thus, Article 1551C, which incorporated Article 1471(2) and (3), now
authorizes the “ death penaty” of dismissal or judgment by default in appropriate cases
of disobedience of or disregard for orders pertaining to pre-trial procedure. However,

this extreme penalty obvioudy should seldom be imposed and should be reserved for

only the most flagrant case.

Appropriateness of Penalty in the Present Case

When a court determines the appropriate penalty for disobedience of or disregard
for court orders relating to pre-trial procedures, one important consideration is whether

the misconduct was by the attorney or the client, or both. In Horton v. McCary, 635

So. 2d 199 (La 1994), this court reversed a sanction that granted a default judgment

against a defendant whose attorney failed to comply with discovery orders issued by



the trial judge. In so ruling, this court emphasized that “[b]oth dismissal and default
are draconian penalties which should be applied only in extreme circumstances.” 1d.

at 203; see dlso Barnhill v. United States, 11 F.3d 1360 (7th Cir. 1993); Allen v. Smith,

390 So. 2d 1300 (La. 1980). Generaly, such sanctions are proper only for the most
culpable conduct in which the client, aswell asthe attorney, participated in the offense.
Horton, 635 So. 2d at 203. Noting that the trial transcript contained no evidence that
the clients participated in violating the trial court’s order, this court observed that this
extreme pendty, depriving the litigant of hisday in court, was too harsh aresult for the
litigant’s attorney’ s neglect.®

While this court in Horton suggested that this most extreme penalty was almost
never to be imposed upon a litigant, the court did not say “never.” Courts seldom
invoke the most extreme sanctions except when there is a gross disregard for the
authority and the efficient operation of the court and for the attorney’s professiona

obligationto hisor her client. See JA. Bryant, Jr., Annotation, Failure of Party or His

Attorney to Appear at Pretrial Conference, 55 A.L.R. 3d 303 (1999). Each case must

be decided upon its own facts and circumstances, and the tria judge is vested with
much discretion in determining the penalty for violation of pre-trial or discovery orders.

Other important considerations in determining the appropriateness of the penalty
for a pre-trial order violation, in addition to the question of whether the client
participated in the violation, are the stage of the proceeding at which the violation
occurred, the presence or absence of prejudice to the opposing party’ s preparation of

the case, and the nature and persistency of the misconduct that congtitutes the violation.

3As this court noted in Horton, 635 So. 2d at 203, federal
courts, before granting a default order, consider four factors: (1)
wllfulness of the offending party in refusing to conply; (2)
whet her |ess harsh penalties are effective; (3) whether the
opposing party’s trial preparation was prejudiced by the offense;
and (4) whether the client participated in the offense. Batson v.
Neal Spelce Assoc., Inc., 765 F.2d 511 (5th Cr. 1985).
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A litigant’s attorney’ s non-excusable failure to attend a pre-trial conference at
an early stage of the proceeding clearly must be punished if the court is going to
maintain control of the proceeding and efficiently and expeditioudy dispose of cases,
however, the penalty for such aviolation obvioudy should be less than one for repeated
violations over a period of time that persistently obstruct the progress of the case and
prevent the opposing attorneys from advancing the case and properly preparing for trial.

The court of appeal in the present case relied on the decision in Boudreaux v.

Y ancey, 256 So. 2d 340 (La.App. 1st Cir. 1971), in which the court reversed the trial
judge sdismissa of the plaintiff’s action for failure of the plaintiff’s counsel to appear
for the pre-trial conference. The court of appeal in Boudreaux reasoned that the
dismissd was not authorized at thetime by La. Code Civ. Proc. arts. 193 or 1551. 1d.
at 342. Furthermore, the court did not indicate that the client participated in the
violation in any manner.*

Likewise, in Davis v. Byrd Mem'l Hosp., 628 So. 2d 1284 (La.App. 3d Cir.

1993), the court vacated the trial judge’ s dismissal of the plaintiffs action for failure
to comply with both a discovery order and a pre-trial order. The court noted that the
record contained no evidence of willful disobedience by the plaintiffs and that the
plaintiffs attorney was the only offending party. Thus, although the tria judge has
much discretion in imposing sanctions for failure to comply with discovery or pre-trial
orders, the court held that the trial judge abused that discretion. 1d. at 1287.

In the present case, Means filed the worker’s compensation action in August

1983 and then did nothing. After being sued for legal malpractice in July 1994, Means

‘W agree with the decision in Boudreaux v. Yancey, supra,
that dismssal of the litigant’s action for the litigant’s
attorney’'s failure to attend an early pre-trial conference is an
abuse of discretion. The m sconduct shoul d have been appropriately
sanctioned by inposing a penalty on the attorney, including paynent
of the opposing litigants’ expenses caused by the nonconpli ance.
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filed an answer and third party demand, but again did nothing. Means was ordered by
the court to provide his pre-trial order inserts first by November 8, 1996 and then by
December 10, 1996, and he failed to do so even aslate asthe day of trial on March 31,
1997. Hiswillful and continued disregard for his responsibilities obstructed the entire
course of the pre-trial procedure, prevented the opposing attorneys from preparing
properly for trial, and would have consderably disrupted the court’s docket but for the
fact that the case was tried by an ad hoc judge. Also noteworthy is the fact that Means
IS an attorney who was representing himsdlf in proper person; thisis not the case of an
unknowing and vulnerable client who may be unjustly harmed by apendty arising from
the failure of his attorney to respond to court-ordered pre-trial procedures.

Whileit is understandable that M eans was not anxious to be cast in judgment for
damages resulting from his virtualy undisputed legal mapractice, the trial judge smply
could not allow Means to unilaterally and continuously obstruct the movement of the
case totrial. Means's repeated and willful acts of disobedience in failing to comply
with thetrid court’s orders rendered appropriate the drastic sanctions imposed by the
tria judge. Thisisprecisaly the“rare” case this court contemplated as appropriate for
imposition of the harshest penalty. Thetria court did not err in granting the motion to

circumscribe and imposing penalties appropriate under the facts of this case.

Notice of Trial

Means complains that he did not receive aformal notice of trial from the clerk
of court. Means arguesthat the local court rules require that cases be assigned for tria
on written motion and order filed with the court, or by oral motion in open court. The
concurring judge in the intermediate court, while disagreeing with the majority’s

conclusion that the trial judge abused his discretion in ordering an extreme sanction,
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agreed with the mgority’ sreversal of thetrial court’s judgment on the merits based on
the lack of formal notice.

The local court rules cited by Means do not require formal notice of trial, but
merely prescribe the usual procedure for obtaining atria date.> However, some form
of notice of trial is, of course, a due process requirement.

In the present case, Means had numerous notices, formal and informal, of the
March 31 trial date. At the November 22, 1996 status conference (at which time
M eans had aready ignored the November deadline imposed by the court for supplying
his part of the information for the pre-trial order), Means was ordered to consult with
the two opposing attorneys to select a January 1997 trial date. According to those
attorneys, Means failed to respond to their attempts to select an agreeable trial date
(which was in line with his persistent course of conduct), and they, together with the
judge, selected the March 31 date. Plaintiff’s counsel immediately advised Means by
letter of the trial date.

Concededly, the clerk did not provide a notice of trial. However, the fixing of
the March 31 trial date was in response to the trial judge’s order to the attorneys to
select amutually agreeable date, and the judge (although he did not understand why a
notice of trial had not been sent by the clerk) was satisfied that Means, who resisted
participation in the salection of the date, was adequately notified several times, well in
advance of trial, and was not prejudiced by any lack of aformal notice.

Of course, the normal procedure for fixing a trial date is for a party to file a
motion and the judge to select and fix the date. In that situation, formal notice of the

trial date (not agreed upon by the attorneys) is clearly necessary. However, less

The ad hoc judge in the present case, at the status
conference in which the trial date was upset, authorized the
parties to select a nutually agreeable date for resetting the
trial.
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formality is required when the parties themselves select a trial date, at least in the
absence of prejudice to any party.

Means clearly was not prejudiced by the informal fixing of the trial date in this
case. Means admittedly received December 10, 1996 and January 21, 1997 letters
from plaintiff’s counsel advising of the trial date. He also received a copy of the
incomplete pre-trial order, but did nothing to supply the missing information or to
object to the trial date. Means was aso personally served with the January 7, 1997
motion to circumscribe, which specified the trial date and requested drastic sanctions,
but made no response or objections.

Means s March 20 subpoena duces tecum, requesting information relevant only
to the trial on the merits and not to the hearing on the motion to circumscribe, indicated
his knowledge of and lack of objection or indifference to the trial date. His motion on
the following day to set asde thetria date and, in effect, to restart pre-trial procedures
was the last in a long line of obstructive tactics, both passive and active. Most
significantly, Means at no time, either in pleadings, argument or evidence, established
any prejudice caused by the absence of aformal notice® Until just before trial, he
never objected to the trial date that was known to him; he issued a subpoena duces
tecum for evidence pertinent only to the trial on the merits; and he appeared on the
morning of trial, offering no good faith explanation for his failures in the pre-trial
proceedings. He did not deny receiving the various notices of trial, but only
complained that he did not agree to the trial date. All of the prgudice suffered by

Means was of his own making.

*The judgnent of the trial court on the nmotion to circunscribe
was the damagi ng event to Means. Even if the trial judge had
granted Means’ notion to continue (which was the nost relief Means
coul d have been entitled to because of |ack of formal notice) and
reset a new trial date with formal notice, Means would not have
been allowed to call w tnesses or present evidence.

13



While the absence of a formal notice of trial may in many cases require

corrective measures by areviewing court, thisis not such a case.

Decree

Accordingly, the portion of the judgment of the court of appeal reversing the
trial court’s judgment that granted the motion to circumscribe is reversed, and the
judgment of tria court on the motion to circumscribeisreinstated. The portion of the
judgment of the court of appeal vacating the judgment of the trial court on the merits

IS set aside, and the case is remanded to the court of appeal for review of that judgment.
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