SUPREME COURT OF LQUI SI ANA
NO. 99-C 1423
FREDERI CK COLLI NS
V.
THE PRUDENTI AL | NSURANCE COMPANY OF AMERI CA, ET AL

ON WRIT OF CERTI ORARI TO THE COURT OF APPEAL
FOURTH CI RCU T, PARI SH OF ORLEANS

MARCUS, Justi ce’

Frederick Collins accepted a job wth Prudentia
| nsurance Conpany in 1989. On Friday May 4, 1995, his supervisor,
Leo Beaulieu, termnated his enploynment. Collins was allowed to
return on the follow ng Monday to gather his personal bel ongi ngs.
On that sanme date, a neno was circulated to the office staff
informng themof his termnation. |In that nmeno, statenments were
made regarding the termnation which Collins interpreted as
def amat ory.

Collins filed suit against Prudential and Beaulieu for
libel, defamation, and intentional infliction of enotional distress
by virtue of the statenents in the Mnday nmeno. Relying on
provisions in an agreenent signed by Collins at the tinme of his
enpl oynent, defendants filed a joint notion to conpel arbitration.
The trial judge granted the defendants’ notion and stayed all
proceedi ngs pending the outconme of an arbitration to be instituted
by the plaintiff.

Plaintiff appealed the order conpelling arbitration,
contending that his defamation claimdid not fall within the scope
of the arbitration agreenent, which he admtted was otherwi se valid
and enforceable. Defendants filed a notion to dism ss the appeal

on the ground that the arbitration order was interlocutory and non-

Victory, J., not on panel. Rule |V, Part 2, § 3.



appeal able. Alternatively, defendants argued that the trial judge
was correct in ordering arbitration pursuant to the agreenent
signed by the plaintiff. The court of appeal reversed the judgnment
of the trial court, holding that the order conpelling arbitration
was subject to i medi ate appeal and that the dispute did not fal

within the scope of the arbitration agreenent.! It renanded the
case for a trial on the nerits. Upon application of defendants, we
granted certiorari to consider the correctness of that decision.?

The issues before us for review are whether the district
court order conpelling arbitration was subject to an imedi ate
appeal and, if so, whether the plaintiff’s clains fall within the
scope of the arbitration agreenent.

In order to resolve the initial issue presented for our
consi deration, we deem it appropriate to first determ ne whether
the arbitration agreenent at issue is governed by the Federa
Arbitration Act (9 U S.C. 88 1-16; hereinafter the “FAA’) or by the
Loui siana Arbitration Law (La. R S. 9:4201-4217; hereinafter the
“LAL”). The United States Suprene Court has nmade it clear that the
substantive provisions of the Federal Arbitration Act pre-enpt
state law and govern all witten arbitration agreenents in
contracts connected to transactions involving interstate commerce.?
The FAA enbodies a |iberal federal policy favoring arbitration

agreenents. Moses H Cone Memi|l Hosp. v. Mercury Constr. Corp.

460 U. S. 1 (1983). Wether a claimis brought in state court or
federal court, and whether a claimis based on state or federal
law, courts nust enforce arbitration agreenments in contracts
covered by the FAA notwithstanding any state statutory or

jurisprudential rules to the contrary. Southland Corp. v. Keating,

1 98-1529 (La. App. 4" Gir. 2/24/99), 731 So. 2d 385.
2 99-1423 (La. 9/24/99): So. 2d

3 Allied-Bruce Term nex Cos., Inc. v. Dobson, 513 U.S. 265
(1965) .




465 U. S. 1 (1984). Moreover, the phrase “involving conerce” has
been interpreted as the functional equivalent of “affecting
commerce.” The Suprene Court has concl uded that Congress intended
to exercise its commerce powers to the fullest in legislating in

favor of arbitration. Allied-Bruce Term nex Cos., Inc. v. Dobson,

513 U. S. 265 (1995).

When plaintiff was enployed with Prudential in 1989, he
executed a “Uniform Application for Securities Industry
Regi stration or Transfer,” comonly known in the industry as a
“Form U-4.” By his execution of that form plaintiff agreed to:

arbitrate any dispute, claim or controversy
that may arise between ne and ny firm or a
custoner, or any other person, that is
required to be arbitrated under the rules,
constitutions, or by-laws of the organization
with which | register, as indicated in item 10

and to

abi de by, conply with, and adhere to all the
provi sions, conditions and covenants of the

st at ut es, constitutions, certificates of
i ncor poration, by- | aws and rul es and
regul ations of the . . . organizations as they

are and may be adopted, changed or anended
fromtinme to tine .

Collins elected in Item 10 of the Form U-4 to register with the
Nat i onal Association of Securities Dealers (NASD). Section 10101
of the NASD Code, incorporated by reference in the Form U4
agreenent, further requires:

the arbitration of any dispute, claim or
controversy arising out of or in connection
wth the business of any nenber of the
Associ ation, or arising out of the enpl oynent
or termnation of enploynment of associated
persons(s) with any nmenber . . . . (Enphasis
added.)

The United States Suprene Court has treated arbitration
provisions contained in “Uniform Application for Securities

| ndustry Registration or Transfer” (Form U 4) agreenents as



governed by the FAA because they involve interstate conmerce.

Glner v. Interstate/Johnson Lane Corp., 500 U S. 20 (1991); Perry

v. Thomas, 482 U. S. 483 (1987). See also Thomas Janes Assoc.., lnc.

v. Janeson, 102 F.3d 60 (2™ Cir. 1996); WIllians v. Cigna Fin.

Advi sors, 56 F.3d 656 (5" Cir. 1996).4 Thus, we agree wth
Prudential that pursuant to the substantive directives of the FAA
any dispute covered by the arbitration agreenent in the U4 Form
must be enforced. The district court in this case ordered
arbitration, concluding that plaintiff’'s clains are covered by the
Form U-4 arbitration agreenent because they arose out of his
enpl oynent or termnation of enploynent. This finding was
consistent with the mandate of the FAA to give effect to
arbitration agreenents.

The fact that the FAA governs the contract at issue as a
matter of substantive |law, however, does not necessarily nean that
the FAA al so governs the availability of a direct appeal in a state
court proceeding. Sone state courts considering this issue have
concl uded that once the FAA is found to apply to a contract, the
FAA al so governs the availability of an imedi ate appeal from an

order conpelling arbitration. Eure v. Cantrell Properties, lnc.,

512 S.E 2d 323 (Ga. App. 1999); Dakota Wesleyan Univ. v. HPG Int'|,

Inc., 560 N.W2d 921 (S.D. 1996); Long v. Indus. Dev. Bd. of Town

of Vincent, 619 So. 2d 1387 (Ala. 1993). Section 16 of the FAA

sets forth a directive that orders denying arbitration my be

“ The Court in Glmer also held that a Form U-4
application to register wwth a securities exchange is a contract
with the exchange and not an enpl oynent contract excluded from
FAA coverage under 9 U S.C. 8 1. Glner, 500 US at 25 n.2.
The enpl oyer of an enpl oyee executing a Form U-4 agreenent has
been held to be a third-party beneficiary of the agreenent
capabl e of enforcing the arbitration provisions contained
therein. See, e.g., Stone v. Penn. Merchant Group, Ltd., 949 F
Supp. 316 (E. D.Pa. 1996) and cases cited therein. The Form U4
agreenent in this case expressly declares an intent to benefit
Prudential by providing for arbitration of disputes between the
plaintiff and his firm




i mredi ately appeal ed, whereas orders conpelling arbitration may not
be the subject of an immediate appeal.® The statute enbodies a
very strong and clearly one-sided approach favoring arbitration.
O her state courts have concluded that the provisions of
8§ 16 of the FAA governing the timng of appeals are procedural in
nature and that states are free to follow their own procedura
rul es regardi ng appeal s, unl ess those rules underm ne the goals and

principles of the FAA See, e.qg., Southern Cal. Edison Co. V.

Peabody W Coal Co., 977 P.2d 769 (Cal. 1999); Berger Farns V.

First Interstate Bank of Oregon, 939 P.2d 64 (O. App. 1997). W

agree with the latter approach.?®

® 9 U S C 8§ 16, added to the FAA in 1988, provides:

(a) An appeal may be taken from--

(1) an order---

(A) refusing a stay of any action under
section 3 of this title,

(B) denying a petition under section 4 of
this title to order arbitration to
pr oceed,

(C) denying an application under section 206
of this title to conpel arbitration

(D) confirmng or denying confirmation of an
award or partial award, or

(E) nodifying, correcting, or vacating an
awar d;

(2) an interlocutory order granting, continuing,
or nodifying an injunction agai nst an
arbitration that is subject to this title; or

(3) a final decision with respect to an
arbitration that is subject to this title.

(b) Except as otherw se provided in section 1292(b) of
title 28, an appeal may not be taken from an
interlocutory order---

(1) granting a stay of any action under section 3
of this title;

(2) directing arbitration to proceed under section
4 of this title;

(3) conmpelling arbitration under section 206 of
this title; or

(4) refusing to enjoin an arbitration that is
subject to this title.

® W note, for exanple, that the Federal Rules of Civil
Procedure do not apply to state court proceedi ngs, even where the
substantive provision of the FAA apply. Southland Corp. v.
Keating, 465 U S. at 14 n.10. Mreover, in Volt Info. Sciences,
Inc. v. Board of Trustees of Leland Stanford Junior Univ., 489

(continued...)




La. Code Gv. P. art. 2083 sets forth the general |aw on
what matters may be appealed.” It provides in pertinent part that
an appeal may be taken fromany final judgnment rendered in cases in
whi ch appeals are given by law and from interlocutory judgnents
whi ch cause irreparable harm La. Code GCv. P. art. 1841 defines
a final judgnent as one that determnes the nerits in whole or in
part. A judgnent that does not determne the nerits but only
prelimnary matters is an interlocutory judgnent.® In our view,
the district judge's order conpelling arbitration in this case was
clearly not a final judgnent; it did not dispose of the nerits of
the case in whole or in part. It constituted an interlocutory

j udgnment which can be appealed only if it resulted in irreparable

8(...continued)
U S 468 (1989), the Court pointed out at n. 6 that while it had
held 88 1 and 2 of the FAA applicable in state courts, it had not
squarely decided that 88 3 and 4, which appear to address
remedies in federal courts, also apply in state court
proceedi ngs. The Court noted that the FAA contains no express
pre-enption provision indicating Congressional intent to occupy
the entire field of arbitration--- but state |aw would be pre-
enpted if it actually conflicts with federal |aw and to the
extent that it “stands as an obstacle to the acconplishnent of
and execution of the full purposes and objectives of Congress.”
Volt, 489 U. S. at 476

" Unlike the FAA, the LAL itself does not contain any
provi sions dealing with the availability of an i medi ate appeal

froman order denying or conpelling arbitration.
8 Mbst courts addressing argunents about whether a judgnent
concerning arbitration is final or interlocutory distinguish
bet ween cases where the only issue before the court is a request
to determine the availability of arbitration and cases where the
court is asked to resolve other issues, such as the nerits of the
controversy. The first category of cases are often terned
“i ndependent proceedi ngs” and judgnents in such proceedi ngs are
consi dered final and appeal abl e because nothing else is before
the court. The second category of cases are terned “enbedded
proceedi ngs” in which a party has asked for relief beyond an
order conpelling or prohibiting arbitration. Oders conpelling
arbitration in enbedded proceedings are considered interlocutory
and are not immedi ately appeal able. See, e.qg., F.C_Schaffer &
Assoc. v. Denech Contractors, Ltd., 101 F.3d 40 (E.D. La. 1996);
Stedor Enters. Ltd. v. Arntex, Inc., 947 F.2d 727 (4" Cr.
1991); Dakota Wesleyan Univ. v. HPGInt'l, Inc., 560 N.W2d 921
(S.D. 1996). This case clearly falls within the category of an

“enbedded proceeding.”




harm?® W conclude that it did not.

Irreparable injury exists in the context of La. Code
Cv. P. art. 2083 only where the error sought to be corrected on an
appeal from the interlocutory judgnent cannot, as a practical
matter, be corrected on an appeal following a determ nation of the

merits. Bl anchard v. State Through Parks & Rec. Commin, 96-0053

(La. 5/21/96), 673 So. 2d 1000; Brown v. New Ol eans Pub. Serv.,

Inc., 490 So. 2d 271 (La. 1986)(Lemmon, J., concurring). \Wether
a particular type of claimis properly within the scope of the
parties’ contractual agreenent is a matter that can be reviewed on
appeal after the conclusion of the arbitration. A party can nove
in district court to vacate an arbitration award (or,
alternatively, can contest a notion to confirman award) on certain
enunerated grounds, including the ground that the arbitrators have
“exceeded their powers.” The ruling of the trial judge will then

be subject to an appeal.! If it is determned that a dispute

® La. Code Civ. P. art. 2083. Plaintiff does not argue that
the arbitration order was appeal abl e under the provisions of La.
Code Civ. P. art. 1915. It is clear fromthe record that the
trial judge made no attenpt to designate the order as a fina
j udgnment under art. 1915(B)

 La. RS 9:4210D.

1 La. RS 9:4215. Wiile the question is not before us, we
note that the United States Suprene Court has addressed the
standard of review under federal |aw for questions regarding the
scope of arbitration when presented on appeal after an
arbitration proceeding. The grounds for vacating an arbitration
award under the FAA (9 U S.C. 8 10) are identical to the grounds
listed under the LAL (La. R S. 9:4210). Wether a dispute falls
within the scope of an arbitrati on agreenent can be presented
initially to the arbitration panel. 1In the event of an adverse
determ nation by the panel, the matter can be presented again
after the arbitration is concluded through a notion to vacate the
award. This type of attack constitutes a claimthat the
arbitrators have exceeded their powers by arbitrating a matter
that the parties did not contractually agree to arbitrate. FE.C
Schaffer & Assoc., Inc. v. Denech Contractors, Ltd., 101 F.3d 40,
43 (5" Cir. 1996). An adverse ruling by the district court on a
nmotion to vacate can then be appeal ed. The review ng court
shoul d consi der de novo issues of |aw concerni ng whether the
di spute was within the scope of the arbitrati on agreenent, unless
the parties also clearly agreed that the issue of whether a
di spute was arbitrable was subject to arbitration. The review ng
court should accept, where not clearly erroneous, findings of

(continued...)




resolved by the arbitrators was not within the scope of the
arbitration agreenent, it can be remanded for a trial on the nerits
when the arbitration award is set aside. Thus, a party’s right to
a trial in court is not irretrievably lost, even if the district
court errs in ordering arbitration in the first instance. For that
reason, we cannot consider an order conpelling arbitration as one
that gives rise to irreparable injury.

Cenerally, requiring a party to go to trial does not
constitute irreparable injury turning an otherwi se interlocutory

order into an appeal able one. See, e.qg., Fontenot v. Mss Cathie's

Plantation. Inc., 634 So. 2d 1380 (La. App. 3¢ Cr. 1994);

Fleniken v. Allbritton, 566 So. 2d 1106 (La. App. 2™ Cir. 1990);

Cole v. \hitefield, 556 So. 2d 96 (La. App. 4" Gr. 1989);

Wodruff & Minson v. Hartco, Inc., 534 So. 2d 497, (La. App. 5N

Cr. 1988). For instance, an interlocutory order to take part in
an adm nistrative hearing does not constitute irreparable harm
even though it mght later be found on appeal that the matter

shoul d have been resolved in a court of law. Cole, supra. Since

arbitration is a substitute for trial, the same considerations
apply.

Qur decision that an interlocutory order conpelling
arbitration is not inmedi ately appeal abl e under Louisiana lawis in
harmony with the result that would have been reached had this
matter been brought in federal court, where the federal procedural
rules enbodied in §8 16 of the FAA would definitely have applied.
| ndeed, a different result (i.e., that an imrediate appeal is
avai |l abl e) arguably m ght obstruct the ends sought to be achieved

by the FAA, which we have already concluded is controlling in this

1(...continued)
fact necessary to resolve the issue appealed. First Options of
Chicago, Inc. v. Kaplan, 514 U S. 938 (1995). See also,
Superpunper, Inc. v. Nerland Ql, Inc., 582 N.W2d 647 (N.D.
1998) .




case as a matter of substantive |aw *? Were we to decide that
orders conpelling arbitration automatically give rise to
irreparable injury permtting an i medi ate appeal, we would then
have to decide whether our state law rule so frustrates federa
policy that it nust be deened pre-enpted. |f so, under the
Supremacy Cl ause of the United States Constitution, we could not
apply our procedural law to defeat the purposes advanced by the
FAA. ¥ Since we do not find as a nmatter of state |aw that an order
conpelling arbitration gives rise to irreparable injury, we need
not address the tension between state and federal |aw that would
otherwi se confront us. Mreover, we are also mndful that a
different resolution of the issue before us would result in the
application of varying standards for appealability of arbitration
orders dependi ng on whether an action is filed in state or federal
court, an outcone that woul d encourage forum shopping.

Because we do not regard the interlocutory order
conpelling arbitration in this case as giving rise to irreparable
injury, we conclude that the court of appeal should not have
entertained plaintiff’s appeal in this matter. For that reason, we
must reverse the decision of the court of appeal that denied the
defendants’ notion to dism ss the appeal. Since plaintiff had no
right to an i medi ate appeal, we do not reach the questions that
were raised and decided by the court of appeal in the course of its

i nproper exercise of appellate jurisdiction.

2 See Filanto S.P.A. v Chilewich Int’l Corp., 984 F.2d 58
(2d Cir. 1993); Stedor Enters. Ltd. v. Armex, Inc., 947 F.2d 727
(4t Cr. 1991).

¥ US Const. art. VI, cl. 2. | n Sout hl and Corp. v
Keating, supra, the Court reiterated that in creating a
substantive rule applicable in state as well as federal courts,
Congress intended to foreclose state legislation attenpting to
undercut the enforcenent of arbitration agreenents. 465 U. S. at
14.

4 I'n Southland Corp. v. Keating, 465 U S. 1 (1984), the
Court took into consideration, in reaching its conclusion that
the FAA applies in state courts, a concern that a different
result would reward forum shopping and give rise to possible
di fferent outcones dependi ng on whether the sane di spute was
brought in state or federal court.
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Qur determnation that an interlocutory judgnent ordering
arbitration is not subject to an i medi ate appeal, does not nean
that an aggrieved party will never have an avenue for imedi ate
relief.® |In a case where the trial judge has commtted a clear
error in ordering arbitration, supervisory relief mght be
appropri ate based upon the facts and circunstances of a particul ar
case. However, in keeping with our policy favoring arbitration,
such relief should be granted only sparingly.

Before a district court may conpel arbitration, the tria
judge nust nmake two prelimnary determnations. First, the trial
judge nust ensure that a valid arbitration agreenent between the
parties exists. Second, the judge nust deci de whether the dispute
at issue falls within the scope of the agreenent. State |aw
principles govern the first question, which is not in dispute here.
Plaintiff contests only the second determ nation and insists that
his defamation claim is outside the scope of the arbitration
agreenent because, in his view, the Mnday nmeno containing the
allegedly defamatory statenents about the reasons for his
termnation did not arise out of his termnation.

Federal substantive |aw governs the interpretation of the
scope of an adnmittedly valid arbitration agreement. It is well
settled that such agreenents are to be given a |ibera

interpretation in favor of arbitration. As a matter of federa

> Mbst courts considering the issue have agreed that while

there is no right of immedi ate appeal froman interlocutory order
conpelling arbitration, the aggrieved party can apply for
supervisory relief. See, e.q9., Southern Cal. Edison Co. v.
Peabody W Coal Co., 977 P.2d 769 (Ariz. 1999); Long v. |ndust.
Devel . Board of Vincent, 619 So. 2d 1387 (Ala. 1993). And under
federal law, 9 U S.C. 8§ 16 does not preclude an appeal from an
interlocutory order authorized under 28 U . S.C. § 1292(b). Sone
states have a simlar procedural rule permtting a state court
judge to certify an otherw se interlocutory non-appeal abl e
arbitration order as appropriate for imediate review. In such
cases, however, it is enphasized that such orders should not be
entered routinely or as an accommodati on to counsel. They shoul d
be reserved for the “infrequent harsh case” and refusal to issue
such an order is reviewed only for abuse of discretion. Southern
California Edison, supra, at 774.

6 Mtsubishi Mtors Corp. v. Solar Chrysler-Pl ynmouth,
lnc., 473 U.S. 614 (1985).
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| aw, any doubts concerning the scope of arbitration should be

resolved in favor of arbitration. Mbses H Cone Menil Hosp. v.

Murray Constr. Corp., 460 U S. 1 (1983). That being the case, the

conclusion reached by the trial judge was certainly not
unreasonable, even if it is later determ ned to have been incorrect
as a matter of law on a later appeal, a matter as to which we
express no opi ni on. Accordingly, we do not believe that this is
an appropriate case to treat as an application for a grant of
supervisory relief on the nerits of the scope of the arbitration
agr eenent .
DECREE

For the reasons assigned, the judgnment of the court of
appeal is reversed. The appeal taken by the plaintiff, Frederick
Collins, is dismssed. The orders of the trial judge conpelling
arbitration and staying all actions in the instant proceedings
pending the final results of an arbitration to be instituted by

plaintiff are reinstated.
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