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We granted certiorari in this case to consider whether Louisiana’s child support guidelines
automatically allow for adeviation from their formulaic determination of the support obligation based
solely on the amount of time a nondomiciliary parent spends with achild. We find that such an
automatic deviation is not allowed. Rather, the party urging areduction in the child support obligation
based on the amount of time spent with the child must bear the burden of proving that he or she
exercises shared custody or extraordinary visitation with the child, that the extra time spent with the
nondomiciliary parent resultsin a greater financial burden on that parent and in a concomitant lesser
financial burden on the domiciliary parent, and, finally, that the application of the guidelines would not
be in the best interest of the child or would be inequitable to the parties. Because the record in this
case isdevoid of any information relating to these issues, the case is remanded to thetrial court for
further proceedings consistent with this opinion.

The partiesin this case, Lisa Smith Munn Guillot and Marion Patrick Munn, Jr., were married

in East Baton Rouge Parish on September 5, 1981. Two children were born of this marriage, Kyle

"CALOGERO, C.J., not on panel. SeeRulelV, Part 2, § 3.



Patrick on August 11, 1984, and Jason Brice on April 20, 1988. The parties separated on February 6,
1991, and were divorced by judgment dated October 2, 1991. On November 5, 1993, a stipulated
judgment was entered into wherein Mr. Munn agreed to pay Ms. Guillot the sum of $640.00 per month
as child support for the two minor children. Also on November 5, 1993, a consent judgment providing
for custody of the minor children was signed. That judgment awarded joint custody of the children to
the parents and named the mother, Ms. Guillot, as primary domiciliary parent. The father, Mr. Munn,
was given physical custody of the children on alternate weekends of each month, on certain holiday
periods, for three two-week periods during the summer, and for one additional week during the year.

On June 2, 1994, approximately seven months after these judgments were signed by thetrial
court, Mr. Munn filed arule for decrease in child support alleging two substantial changesin
circumstances as the basis for modification of the child support judgment. A hearing on thisrule was
held on September 6, 1994. It was stipulated that child care costs for the children had been reduced
from $300.00 per month to $90.00 per month. Additionally, Mr. Munn and his new wife had achild in
December 1993. It was further stipulated that Ms. Guillot’ s gross monthly income was $2,046.00 and
Mr. Munn’s gross monthly income was $2,885.00. Mr. Munn argued that the decrease in child care
costs and the birth of his new child warranted a reduction in his child support obligation.

Thetria court found that there had been a change in circumstances sufficient to allow a
recalculation of child support. In recalculating the child support obligation, the trial court first gave Mr.
Munn a“credit” for his newborn by subtracting from his gross monthly income $446.00, the basic
support amount stated in the guidelines for one child at Mr. Munn’s level of income. Thus, the trial
court reduced Mr. Munn’s monthly income to $2,439.00. Using this reduced amount of income, the
trial court next determined the combined gross income of the two parties was $4,485.00, which yielded
abasic child support obligation of $992.00. To this amount, the court added the child care costs of
$90.00, which resulted in atotal support obligation of $1,082.00. After determining Mr. Munn’'s
percentage share of the child support obligation would ordinarily be $584.28, the trial court gave Mr.
Munn another “credit” for the 37% of the time the children spent with him under the parties’ visitation
schedule, thereby reducing the amount Mr. Munn owed in child support to $226.00. By judgment

signed on October 25, 1994, Mr. Munn'’s child support obligation was reduced to $226.00 per month



commencing on September 1, 1994.

On appedl, thetrial court’s judgment was affirmed by the court of appeal in an unpublished
decision. Guillot v. Munn, 95-0546 (La. App. 1 Cir. 11/9/95), 666 So.2d 1351. Ms. Guillot applied
for awrit of certiorari from this court which was granted in part. In aper curiam opinion, this court
reversed the court of appeal’s decision and vacated the trial court’s judgment, finding that the trial court
erred in failing to articulate specific reasons detailing the facts and circumstances that prompted it to
deviate from the child support guidelines. Although the trial court is allowed to consider the legal
obligation of a party to support dependents who are not the subject of the action before the court and
who arein that party’ s household in determining whether to deviate from the guidelines, no evidence
was introduced in this case as to the expenses incurred in supporting the child born to Mr. Munn’'s
subsequent marriage nor the extent to which his present wife contributed to the support of that child.
This court also held that the trial court erred in calculating the parties monthly adjusted gross income
because Mr. Munn was not entitled to a“credit” for his child born of a subsequent marriage since he
had no preexisting child support obligation relative to that child. The case was therefore remanded to
the trial court for further proceedings. Guillot v. Munn, 96-0620 (La. 6/21/96), 676 So.2d 86.

On remand, the trial court, without receiving additional evidence, recalculated the child support
obligation without giving Mr. Munn a*“credit” for his child born of a subsequent marriage. The trial
court determined that Mr. Munn’s portion of the child support obligation would ordinarily be $677.50,
but deviated from this amount provided by the guidelinesto again give Mr. Munn a“credit” for some
portion of the 37% of time the children spent with him. In calculating the amount Mr. Munn would be
required to pay in child support, the trial court stated,

Based on the amount of time that Mr. Munn has the children, he's
incurring additional expenses with the children that Ms. Guillot should
not have to bear. Therefore, the Court will reduce Mr. Munn’s child
support obligation by 30% which is $203.50, that amount is subtracted
from $677.50, leaving a balance of $474.00, that amount is the amount
Mr. Munn shall pay to Ms. Guillot for the maintenance and support of
the two children.. . . .
The court ordered that payment totaling $474.00 per month was to commence on February 1, 1997.

Thetria court additionally ordered that Mr. Munn pay to Ms. Guillot arrearages in the amount of

$2,456.00, which resulted from the trial court’ s earlier mathematical miscalculation when it initialy set



the amount of Mr. Munn's child support obligation.* This judgment was signed on January 24, 1997.
On February 12, 1997, the trial court issued second amended reasons for judgment wherein it
reaffirmed its decision relative to arrearages and the commencement date of the payments of $474.00.
The court also provided that legal interest on the arrearages awarded was to commence on the date this
court’s per curiam opinion was rendered and that each party wasto bear his own costs. Thetrial

court’ s findings on remand were incorporated into ajudgment which was signed on March 11, 1997.
Ms. Guillot appealed the judgment of the trial court.

On appeal, the case was originally heard by athree-judge panel. Because the members of that
panel could not agree on adisposition of the case, afive-judge panel was selected to hear the case.
The members of that five-judge panel could not agree on a disposition and handed down a per curiam
opinion affirming the judgment of the trial court. Guillot v. Munn, 97-1431 (La. App. 1 Cir. 1/14/99),
__So0.2d . Ms. Guillot sought supervisory writs from this court which were granted. Thiscourt, ina
per curiam opinion, vacated the judgment of the court of appeal and remanded the case, ordering the
court of appeal to “render judgment, by majority vote, on al issuesin the case, whether by single vote,
by separate vote on each issue, or by a per curiam of the court with members expressing their
concurrence or dissent separately.” Guillot v. Munn, 99-0273 (La. 4/23/99), 734 So.2d 613.

On remand, the court of appeal, in aper curiam decision, affirmed the trial court’s calculation of
Mr. Munn’s child support obligation in the amount of $474.00 per month. The court affirmed the trial
court’ s judgment regarding costs and the commencement of the recalculated child support obligation,
but amended the trial court’s judgment on the issues of arrearages and legal interest holding that the
proper amount of arrearages owed was $6,944.00 and that legal interest should accrue from the date
each monthly payment became due.

This court granted Ms. Guillot’s application for certiorari to address the issue of whether

YIn ordering these arrearages, the trial court explained that in calculating the reduction in support based
on the time the children spent with Mr. Munn in itsinitial support order, it subtracted $184.00 from
$497.72 and mistakenly concluded the difference was $226.00. It then erroneously ordered that Mr.
Munn pay Ms. Guillot $226.00 per month commencing on September 1, 1994. In its amended
reasons for judgment, the trial court recognized that $184.00 subtracted from $497.72 resulted in a
difference of $313.72 and this was the amount Mr. Munn should have been paying Ms. Guillot
beginning September 1, 1994. Thus, the trial court ordered that the past due amount of $2,456.00 was
owed to Ms. Guillot.



Louisiana s child support guidelines automatically allow for a deviation based solely on the amount of
time anondomiciliary parent spends with achild. Specifically, we must determine whether the trial
court erred in deviating from the guidelines to allow Mr. Munn a 30% “ credit” for the time the children
gpent with him. Guillot v. Munn, 99-2132 (La. 11/5/99),  So.2d . Such an issue has never

before been addressed by this court.

Prior to the enactment of child support guidelines, support awards were determined on a case-
by-case basis and subject to wide judicia discretion. Christopher L. Blakesley, Louisiana Family
Law--Child Support, 52 La. L. Rev. 607, 608 (1992); see also Ducote v. Ducote, 339 So.2d 835
(La 1976); Ward v. Ward, 339 So.2d 839 (La. 1976); Cloud v. Cloud, 276 So.2d 389 (La. App. 2
Cir. 1973); Fellows v. Fellows, 267 So0.2d 572 (La. App. 3 Cir. 1972). In an attempt to curtail the
widely divergent results such judicial discretion provided, Congress enacted legislation aimed at creating
more uniform support awards. LAURA W. MORGAN, CHILD SUPPORT GUIDELINES: INTERPRETATION
AND APPLICATION, 81.01, at 1-5 (Aspen Law & Bus. 1996 & Supp. 1999) (hereinafter Morgan 1).2
The Child Support Enforcement Amendments of 1984 required that states establish numeric guidelines
to determine appropriate amounts of child support and make these guidelines available to judicia and
administrative officials charged with setting support awards. The statute stated, however, that these
guidelines “need not be binding.” Pub. L. No. 98-378, 98 Stat. 1305 (1984). Subsequently, Congress
enacted the Family Support Act of 1988, which mandated that states establish presumptive, rather than

advisory, guidelines by October 13, 1989. Pub. L. No. 100-485, 102 Stat. 2343 (1988).2

?In her treatise on child support guidelines, Laura Morgan explains the five major problems with child
support awards prior to the widespread enactment of the guidelines. First, many parents received no
child support awards whatsoever even though they were entitled to awards. Second, when child
support was ordered, it was often inadequate. Third, studies showed that the awards were
inconsistent. Fourth, obligors developed disrespect for courts’ support orders as adirect result of the
inconsistency of such orders which, in turn, caused parents to forego their support obligations. Fifth,
settlements were rare because neither parent could accurately predict what a court would order and
this caused pressure on courts dockets. These problems directly concerned the federal government
because its Aid to Families with Dependent Children program hel ped those families whose support was
inadequate or absent. Morgan I, supra, § 1.01, at 1-3 through 1-5.

3The federal government sought to achieve three broad objectives in mandating the establishment of
presumptive guidelines:

(1) To enhance the adequacy of orders for child support by making
them more consistent with economic evidence on the costs of child
rearing;



In response to the federal mandate, L ouisiana adopted presumptive guidelines to be used in any
proceeding to establish or modify child support filed on or after October 1, 1989. La R.S. 9:315.1.
The guidelines were enacted for atwofold purpose: (1) to address the inconsistency in the amounts of
child support awards, and (2) to solve the problem of inadequate amounts of child support awards.
Sogner v. Sogner, 98-3044, p. 6 (La. 7/7/99), 739 So.2d 762, 766. The amount of support
determined by the guideline formulais presumed to be in the best interest of the child. La. R.S.
9:315.1; CHRISTOPHER L. BLAKESLEY, LOUISIANA FAMILY LAW, 81609, at 16-18 (Butterworth
1993 & Michie Supp. 1997); Stogner, 98-3044 at p. 6, 739 So.2d at 766. Louisiana s guidelines
utilize the income shares model to fix the appropriate level of child support. Blakesley, Louisiana
Family Law--Child Support, supra, at 609.* This approach is founded upon the tenet that a child
should receive the same proportion of parental income that would have been obtained by the child if the
parents had lived together. Morgan I, supra, 8 1.03[b], at 1-17. The income shares model is
therefore compatible with Louisiana s public policy regarding the conjoint obligation of both parents to
support, maintain, and educate their children, with each parent contributing in proportion to his or her
resources. La. C.C. art. 227 (“Fathers and mothers, by the very act of marrying, contract together the
obligation of supporting, maintaining and educating their children.”); Sogner, 98-0344 at p. 5, 739
So.2d at 766 (“ The obligation to support their children is conjoint upon the parents and each must
contribute in proportion to his or her resources.”).

While federal law mandates that the guidelines be presumptive, the presumption is rebuttable
when the circumstances presented render application of the guidelines “unjust or inappropriate.” 45

C.F.R. 8 302.56(g). Insuch cases, acourt may “deviate” from the guidelines. Deviations, however,

(2) To improve the equity of orders by assuring more comparable
treatment for cases with similar circumstances; and

(3) To improve the efficiency of adjudicating child support orders by
encouraging voluntary settlements and reducing the hearing time
required to resolve contested cases.

Robert G. Williams, An Overview of Child Support Guidelinesin the United Sates, in CHILD
SUPPORT GUIDELINES. THE NEXT GENERATION 1(Margaret Campbell Haynes ed., 1994).

“The income shares mode!l has been adopted, in one form or another, in amajority of states. Nancy S.
Erickson, Child Support Guidelines: A Primer, 27 Clearinghouse Rev. 734, 736 (November 1993)
(stating that “[o]ne version or another of the income shares model has been adopted in 31 states and
Guam”).



must be limited so that the utility of the guidelines as a presumptive standard is not undermined. See 45
C.F.R. §302.56(h).> Seealso LauraW. Morgan, Deviation From Sate Child Support Guidelines,
7 Divorce Litig. 117, 119 (June 1995) (hereinafter Morgan 11); Robert G. Williams, An Overview of
Child Support Guidelines in the United Sates, in CHILD SUPPORT GUIDELINES. THE NEXT
GENERATION 1, 4 (Margaret Campbell Haynes ed., 1994). “Limited” is generally understood to mean
“the total number of support ordersin which adeviation from the guidelines is made, not how many
individual deviations a state provides for in the guidelines.” Morgan I1, supra, at 119. Inany case, a
state’ s deviation criteria “ must take into consideration the best interests of the child.” 45 C.F.R. §
302.56(q).

In light of the federal requirements, Louisiana enacted La. R.S. 9:315.1, which providesin part:

A. The guidelines set forth in this Part are to be used in any proceeding
to establish or modify child support filed on or after October 1, 1989.
There shall be arebuttable presumption that the amount of child
support obtained by use of the guidelines set forth in this Part is the
proper amount of child support.

B. The court may deviate from the guidelines set forth in this Part if
their application would not be in the best interest of the child or would
be inequitable to the parties. The court shall give specific oral or
written reasons for the deviation, including afinding as to the amount of
support that would have been required under a mechanical application
of the guidelines and the particular facts and circumstances that
warranted a deviation from the guidelines. The reasons shall be made
part of the record of the proceedings.

C. In determining whether to deviate from the guidelines, the court’s
considerations may include:

(1) That the combined adjusted gross income of the partiesis not within
the amounts shown on the schedule in R.S. 9:315.14. |If the combined
adjusted gross income of the partiesis less that the lowest sum shown
on the schedule, the court shall determine an amount of child support
based on the facts of the case. If the combined adjusted gross income

°> 45 C.F.R. 8 302.56(h) requires that deviations from the guidelines be “limited.” It provides:

As part of the review of a State's guidelines required under paragraph
(e) of this section, a State must consider economic data on the cost of
raising children and analyze case data, gathered through sampling or
other methods, on the application of, and deviations from, the
guidelines. The analysis of the data must be used in the State’ s review
of the guidelines to ensure that deviations from the guidelines are
limited.

(emphasis added).



of the parties exceeds the highest sum shown on the schedule, the
provisions of R.S. 9:315.10(B) shall apply.

(2) Thelegal obligation of a party to support dependents who are not

the subject of the action before the court and who are in that party's

household.

(3) The extraordinary medical expenses of a party, or extraordinary

medical expenses for which a party may be responsible, not otherwise

taken into consideration under the guidelines.

(4) An extraordinary community debt of the parties.

(5) The need for immediate and temporary support for a child when afull

hearing on the issue of support is pending but cannot be timely held. In such
cases, the court at the full hearing shall use the provisions of this Part and may
redetermine support without the necessity of a change of circumstances being
shown.

(6) The permanent or temporary total disability of a spouse to the extent such disability
diminishes his present and future earning capacity, his need to save adequately for
uninsurable future medical costs, and other additional costs associated with such
disability, such as transportation and mobility costs, medical expenses, and higher
insurance premiums.

(7) Any other consideration which would make application of the

guidelines not in the best interest of the child or children or inequitable

to the parties.

Thus, although the amount of support determined by the use of the guidelinesis presumed to be
in the best interest of the child, this presumption can be rebutted, and a court may deviate from the level
of support mandated by the guidelines, if the application of the guidelines would, in actuality, not bein
the best interest of the child or would be inequitable to the parties. When deviating from the guidelines,
courts must give specific reasons for the deviation, specifying the particular facts and circumstances
evidencing that adeviation iswarranted. Deviations should be allowed only in limited circumstances so
that the function of the guidelines, which isto provide adequacy and consistency in child support
awards, is preserved. See Stogner, 98-3044 at p. 7, 739 So.2d at 767 (stating the requirements of
La R.S. 9:315.1(B) serve “the function of the guidelines to provide adequacy and consistency in child
support awards . . . through the establishment of a method of deviation which requires the introduction
of an evidentiary basis for such departure into the record”).

Because the amount of child support determined by the use of the guidelinesis presumptively

correct, the party urging a deviation from this amount bears the burden of proving by a preponderance



of the evidence that a deviation iswarranted. See, e.g., Morgan |, supra, 84.03[a], at 4-17 and cases
cited therein. That is, the party advocating a deviation bears the burden of proving the guideline
amount is not in the best interest of the child or would be inequitable to the parties.

In the instant case, Mr. Munn argues he is entitled to a deviation from the child support amount
provided by the guidelines because he has physical custody of the parties’ two children 37% of the
time. In support of this argument, he citesLa. R.S. 9:315.8(E), which provides:

In cases of joint custody, the court shall consider the period of time

spent by the child with the nondomiciliary party as abasis for

adjustment to the amount of child support to be paid during that period

of time. The court shall include in such consideration the continuing

expenses of the domiciliary party.
This statute contemplates a deviation from the amount of child support provided by the guidelinesin
certain circumstances. See Sue Nations, Family Law Symposium: Louisiana’s Child Support
Guidelines: A Preliminary Analysis, 50 La. L. Rev. 1057, 1080 (1990) (explaining La. R.S.

9:315.8(E) as “an instance in which the attorneys representing the parents should appeal to the judge

hearing the case to deviate from the letter of the guidelines in order to reach aresult that is equitable to

both parties and that is also in the best interest of the child” (emphasis added)); Jane C. Venohr &
Robert G. Williams, The Implementation and Periodic Review of Sate Child Support Guidelines,

33 Fam. L. Q. 7, 19 (Spring 1999) (noting that L ouisiana treats shared parenting time as a deviation
factor). Because this statute envisions the possibility of a deviation from the amount of support fixed by
the guidelines, Mr. Munn must prove that his having physical custody of the children for 37% of the
time renders application of the guidelines not in the best interest of the children or inequitable to the
parties. SeelLa R.S. 9:315.1(C)(7).

Louisiana’ s scheme does not explicitly state those circumstancesin which La. R.S. 9:315.8(E)
isto apply. Therefore, to understand the situationsin which La R.S. 9:315.8(E) was intended to apply,
we must look to the policies underlying Louisiana s child custody and child support laws. Itis
presumed that the intention of the legidlative branch isto achieve a consistent body of law. Sogner,
98-3044 at p. 5, 739 So.2d at 766.

The overriding consideration in child custody casesis the best interest of the child. La. C.C.

art. 131; Howze v. Howze, 99-0852, p. 3 (La. 5/26/99), 735 So.2d 619, 621. When joint custody is



decreed, La. R.S. 9:335(A) provides that the court’s implementation order shall allocate the time
periods during which each parent shall have physical custody of the child in away that assures the child
of frequent and continuing contact with both parents. To ensure that the child enjoys frequent and
continuing contact with both parents, La. R.S. 9:335(A)(2)(b) provides, “To the extent it is feasible and
in the best interest of the child, physical custody of the children should be shared equally.” This point is
reiterated in section B of La. R.S. 9:335, which states that although the domiciliary parent is the parent
with whom the child shall primarily reside, the nondomiciliary parent shall have physical custody “during
time periods that assure that the child has frequent and continuing contact with both parents.”
Additionally, the Legislature has provided that a parent who has not been granted custody or joint
custody is entitled to reasonabl e visitation rights unless the court finds, after a hearing, that visitation
would not be in the best interest of the child. La. C.C. art. 136(A).° These provisions clearly
contemplate that, in most cases, it isin the child s best interest to have regular contact with the
nondomiciliary parent or the parent without legal custody. Thus, that children of divorced parents have
continuing contact with both parents is one policy underlying Louisiana custody law.

The guidelines, which are presumed to be in the best interest of the child, must be interpreted in
light of thislegidlative policy in order to achieve a consistent body of law. Because the statutory scheme
enacted by the Legislature repeatedly provides that parents and their children should have regular
contact, it is reasonable to conclude that the guideline formula must contemplate some visitation

between the child and the nondomiciliary parent or the parent without legal custody. Itisaso

®Prior to the enactment of these articles, which were effective January 1, 1994, the idea of frequent and
continuing contact with both parents was clearly established in Louisianalaw. Old Civil Code Article
146(A)(2) provided, “In making an order for custody for either parent, the court shall consider, among
other factors, which parent is more likely to allow the child or children frequent and continuing contact
with the noncustodial parent . . ..” Furthermore, section D of that article provided, “For purposes of
this Article, ‘joint custody’ shall mean the parents shall, to the extent feasible, share the physical custody
of children of the marriage. . . . Physical care and custody shall be shared by the parents in such away
asto assure a child of frequent and continuing contact with both parents.” Additionally, at least one
circuit court of appeal recognized “[t]he legidative policy underlying the presumption that joint custody
isin the best interest of the child is that a child needs frequent and continuing contact with both parents.”
Hull v. Hull, 499 So.2d 1037, 1039 (La. App. 3 Cir. 1986). See also Daugherty v. Cromwell, 501

S0.2d 955, 956 (La. App. 2 Cir. 1987) (noting that joint custody shall be “done in a manner to assure
achild of frequent and continuing contact with both parents’); Foy v. Foy, 505 So.2d 850 (La. App. 2
Cir. 1987) (holding that the trial court’s judgment, although characterized as joint custody, denied the
mother frequent and continuing physical contact with her sons and remanding the case for consideration
“of amore meaningful joint custody plan”).

10



reasonable to conclude that the visitation contemplated by the guidelinesisa“typical” amount of
visitation. Such areading is consistent with the goal of the guidelines which is to provide consistent and
adequate child support awards. Were a“typical” amount of visitation not assumed by the guidelines
and considered in every child support case, then, in the normal case, the same set of facts could result
in varying awards in different jurisdictions. Obviously, the goa of consistency would not be achieved
and some awards could be inadequate to meet the basic needs of the child. Similarly, if the guidelines
did not assume a“typical” level of visitation, then in every case where visitation occurred--and
legidative policy favors some level of visitation or shared physical custody in the vast mgjority of cases-
-adeviation from the guidelines would be required and the presumptive force of the guidelines would be
rendered meaningless.

In some instances, however, areduction in the amount of support owed to the domiciliary
parent may be warranted when the nondomiciliary parent has the child for anon-typical, i.e., an
extraordinary, amount of time per year. When the time a child spends with the nondomiciliary parent
reaches this heightened level, the parents are generally said to be in a“shared custody” or
“extraordinary visitation” arrangement. Laura W. Morgan, Child Support Guidelines and the Shared
Custody Dilemma, 10 Divorce Litig. 213 (November 1998) (hereinafter Morgan I11).” In shared
custody or extraordinary visitation situations, the nondomiciliary parent’s increased time with the child
increases his or her direct child-related expenses. Karen A. Getman, Changing Formulas for
Changing Families: Shared Custody Must Not Shortchange Children, 10 Fam. Advocate 47
(Winter 1988). Nevertheless, this does not mean that the domiciliary parent’ s expenses decrease for

every dollar the nondomiciliary parent paysin expenses. Morgan |, supra, 8 3.03[a], at 3-27. Instead,

"In some jurisdictions, shared custody and extraordinary visitation are treated differently for purposes of
determining the amount of child support owed. For example, in Hawaii, Kansas, and New Mexico,
shared custody is defined as the situation in which a child spends “substantially equal” amounts of time
with each parent. If the shared custody test is met, then guidelines provide for a specific calculation of
the support obligation that is different than that of sole custody. If, however, visitation occurs in excess
of 30% but less than 50%, the situation isin the nature of extraordinary visitation and an adjustment in
child support isgiven. Morgan |1, supra. In Louisiana, however, the terms shared custody and
extraordinary visitation do not appear in our statutes. Instead, adeviation is allowed for non-typical
amounts of time the child spends with the nondomiciliary party. Inthisinstance, the analysisisthe same
whether the situation is one involving shared custody or extraordinary visitation. See Morgan |, supra,
83-03[4][iii], at 3-32 through 3-33 (stating that the method of determining child support when shared
custody is viewed as adeviation factor is indistinguishable from that used when a deviation is based on
extraordinary visitation). For thisreason, the terms are used interchangeably throughout this opinion.

11



thereis an increase in the total expenditures made on the child’s behalf. I1d.; Getman, supra, at 48.
Thisis dueto the fact that each parent pays “redundant costs,” those fixed expenses that both parents
must pay, such as housing expenses, utilities, abedroom for the child, and toys. Morgan I, supra, 8§
3.03[a], at 3-28. These fixed expenses are not affected by where the child slegps. Getman, supra. It
is estimated that it costs 50% more to provide two households for a child than to provide one because
of these redundant costs. Czapanskiy, supra, at 46.

In order to deal with this anomalous situation, La. R.S. 9:315.8(E) gives the court discretion in
determining whether to allow a deviation in shared custody or extraordinary visitation situations.® A
plain reading of the statute in the context of the complete child support scheme reveals the Legidature
intended that courts balance the interest of both parties, i.e., the economic impact of shared custody on
both parents, in considering whether to deviate from the guidelines in shared custody or extraordinary
visitation situations.® In considering these unique situations, judges must recognize that shared custody
or extraordinary visitation arrangements are more expensive, perhaps significantly so, than traditional
visitation arrangements. They must ensure that any deviation from the guidelines will not result in the
domiciliary parent’ sinability to adequately provide for the child.

We note the Legidature has given the trial court wide discretion in cases dealing with shared
custody to alow it to deal with the myriad of circumstances that may occur in these cases. For
example, it is possible that extraordinary visitation only take place during certain discrete periods of
time. In these cases, for example during summer visitation or extended holiday visitation, the trial court
is given latitude and may order areduction in child support payments only during these periods. Thisis

made clear by La. R.S. 9:315.8(E) which states that the trial court may adjust the amount of child

8The statute purports to apply “in cases of joint custody.” Clearly, however, when read in context, the
statute is intended to apply in those cases where the parents share physical custody rather than only in
those cases of joint legal custody. If this statute were read to apply only in those cases of legal joint
custody, then parents without legal custody who exercise significant amounts of visitation would not be
afforded the opportunity to request a deviation for the amount of time spent with the children. Such a
result would be absurd and we can discern no reason the legislature might have chosen to treat these
parents differently from nondomiciliary parents.

°Although many states use a specific formulato compute child support awards in these situations, see
Morgan I, supra, 8 3.03, at 3-27 through 3-40, L ouisiana has rejected these approaches as being
“difficult to understand and equally difficult to apply.” Sue Nations, Family Law Symposium:
Louisiana’s Child Support Guidelines: A Preliminary Analysis, 50 La. L. Rev. 1057, 1080 (1990).

12



support to be paid “during that period of time” the child spends with the nondomiciliary party. Itisonly
when the extraordinary visitation or shared custody occurs regularly throughout the year that trial courts
should reduce the child support obligation in every month.

Jurisdictions in which adjustments in support for shared custody or extraordinary visitation
situations are seen as deviation factors have developed a two-part test to assist judges in considering
whether to deviate from the guidelines. First, the court must determine whether the visitation isin fact
extraordinary. Vigtation that is barely more than “typical” will usually not be considered extraordinary
visitation warranting deviation. Second, the court must consider whether the extra time spent with the
nondomiciliary parent resultsin a greater financial burden on that parent and in a concomitant lesser
financia burden on the custodial parent. See Morgan |, supra, 8 3.03[d], at 3-37 through 3-38 and
cases cited therein. Because we find this test accurately reflects the considerationsinvolved in
determining whether to deviate from the guidelinesin shared custody or extraordinary visitation
situations and because it furthers public policy and the legislature' sintent in enacting La. R.S.
9:315.8(E), we hereby adopt this test for use in considering whether a shared custody or extraordinary
vigitation situation warrants deviation.

We must, however, add athird prong to thistest. That is, the court must determine that the
application of the guidelinesin the particular case under consideration would not be in the best interest
of the child or would be inequitable to the parties. This prong is necessary to satisfy the deviation
requirement of La. R.S. 9:315.1(B).

Essentially, the test as formulated above is to be used to assist judges in performing the
balancing of economic burdens contemplated by La. R.S. 9:315.8(E). In applying thistest, thereisno
bright line rule as to what constitutes extraordinary visitation as opposed to “typical” visitation. Rather,
the application of this prong falls within the great discretion of the trial court. Similarly, thereis no bright
line rule related to the amount of deviation that is acceptable. That determination, too, falls within the
great discretion of thetrial court. It must be reiterated, however, that the “typical visitation”
arrangement has aready been factored into the guideline formula. “Where a court does decide to
deviate because of the presence of a shared custody arrangement, the court must deviate only to the

extent not assumed in the statute.” Morgan Il, supra, at 129.
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In light of the foregoing discussion, we must find that the trial judge abused his discretion in
reducing Mr. Munn'’s child support obligation by 30% for the 37% of time his children spend with him.
First, the record contains no basis for the trial court’ s consideration of the financial burdens imposed on
each parent as aresult of the amount of time each spends with the children. Assuch, the trial court
could not have performed the balancing test contemplated by La. R.S. 9:315.8(E). Second, even if the
trial court had adequately considered the requirements of La. R.S. 9:315.8(E), he failled to “give
specific oral or written reasons for the deviation, including a finding as to the amount of support that
would have been required under a mechanical application of the guidelines and the particular facts and
circumstances that warranted a deviation from the guidelines’ as mandated by La R.S. 9:315.1(B).
Third, assuming arguendo a deviation from the guidelines is warranted under the circumstances
presented, a point upon which we express no opinion at this juncture, a reduction of 30% in this case
failsto take into account the “typical visitation” allowance included in the guidelines and is therefore
excessive. For al the above reasons, we find the trial court abused its discretion in reducing Mr.
Munn’s child support obligation by 30% and therefore reverse its judgment in this regard and remand
this case to the trial court for further proceedings consistent with this opinion.

We note the parties have raised additional issuesin this case, including the cal culation of
arrearages and assessment of costs, and we express no opinion as to these issues since the trial court’s
ultimate conclusion may affect their resolution. The trial court should address these issues on remand
and should consider the provisions of La. R.S. 9:315.21, which providesin pertinent part:

C. Except for good cause shown, ajudgment modifying or revoking a

final child support judgment shall be retroactive to the date of judicial

demand.
Thus, as this provision makes clear, the trial court should either make the appropriate award retroactive
to the date of judicial demand or demonstrate on the record the reasons such an order is not made.
Because the trial court must engage in these considerations on remand, the judgments of the lower

courts relative to these remaining issues are vacated.

DECREE

For the reasons assigned herein, the judgments of the lower courts are reversed insofar as they
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set Mr. Munn’s child support obligation in the amount of $474.00 per month. We vacate and set aside
the lower courts’ judgments as to the remaining issues. The case isremanded to thetria court with the
following instructions. In keeping with the codal dictate that the paramount consideration in child
support proceedings is the best interest of the child and considering the amount of time this case has
spent in the judicial system, this court in exercising its supervisory jurisdiction orders that on remand this
case shall proceed expeditiously and within the following time frames to the extent practicable: (1) the
trial court shall proceed with this rule consistent with this opinion and render a judgment within twenty
days after the expiration of time delays for filing an application for rehearing in this court or after the
disposition of an application for rehearing should one be filed; (2) thetria court shall set the return day
of the appeal, should one be requested, no more than fifteen days from the signing of said judgment or
from the mailing of notice of the judgment, if required; and (3) in this event, the court of appeal shall
decide the appeal within twenty days of the lodging of the record on appeal by assigning it for

expeditious treatment with preference and priority.

REVERSED IN PART; VACATED IN PART and REMANDED FOR EXPEDITED HEARING
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