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SUPREME COURT OF LQUI SI ANA
NO 99-C 2402
DANI EL J. BOUTTE AND HI'S W FE, SANDRA BOUTTE | NDI VI DUALLY AND ON
BEHALF ON THEI R M NOR CHI LD, SANDI BOUTTE, AND HI S SONS, DAN EL J.
BOUTTE, JR AND ERNEST MAMCOLO, 111
V.

JEFFERSON PARI SH HOSPI TAL SERVI CE DI STRICT NO 1 D/ B/ A WEST JEFFERSON
GENERAL HOSPI TAL, CHARITY HOSPI TAL | N NEW ORLEANS, JEFFERSON PARI SH
HOSPI TAL SERVI CE DI STRICT NO 2 D/ B/ A EAST JEFFERSON GENERAL
HOSPI TAL, HOTEL DI EU HOSPI TAL AND DAUGHTERS OF CHARITY OF ST. VI NCENT
DE PAUL, INC. D/B/A DAUGHTERS OF CHARI TY OF ST. VINCENT DE PAUL, ST.
LOUIS, U S A

ON WRIT OF CERTI ORARI TO THE COURT OF APPEAL,
FIFTH CIRCU T, PARI SH OF JEFFERSON

MARCUS, Justice”

Dani el Boutte received blood transfusions at Hotel Dieu
Hospital (hereinafter “Hotel Dieu”) in Decenber 1981 and January 1982.
Fourteen years | ater Boutte was diagnosed with hepatitis C virus. He
was told that his disease mght have been caused by blood received
during transfusions perforned on himwhile a patient at Hotel Dieu and
other hospitals, if the blood used was defective (contamnated with the
hepatitis virus). Wthin a year of diagnosis, Boutte filed suit in
July, 1996 against several hospitals where he received blood
transfusi ons over the years, including Hotel D eu.?

Hotel Dieu filed an exception of prescription, relying on the

periods of limtation set forth in La. RS. 9:5628. This

Johnson, J., not on panel. Rule IV, Part 2, § 3.

! Boutte’s wife and children joined in the suit as
additional plaintiffs.

2 Only the clains against Hotel Dieu are before the court
in this application.
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statute precludes recovery for nedical nalpractice clains filed nore
than three years after the alleged wongful act, om ssion, or neglect.
Plaintiffs responded, arguing that this special statute of limtations
applicable to nedical nmalpractice cases does not apply to strict
liability clains and that their clains were tinely filed within one
year of discovery and di agnosis of hepatitis C pursuant to the genera
prescription articles for delictual actions and the judicially created

exception, contra non valentum?

The trial judge granted defendant’s exception of prescription
and dismssed plaintiffs’ suit. The court of appeal reversed, agreeing
with plaintiffs that strict liability clainms are not governed by La.
R S. 9:5628. It remanded the case for a trial on the nerits.* Upon
application of defendant, we granted certiorari to consider the
correctness of that decision.?®

The issue before us for review is whether the plaintiffs
strict liability clainms arising out of blood transfusions perforned at
Hotel Dieu in 1981 and 1982 are governed by La. R S. 9:5628.

The Medi cal Mal practice Act (hereinafter sonetines “MVA’) was
enacted by the legislature in 1975.°6 It dictates the ternms and
condi tions under which patients can pursue actions against private
health care providers covered under the Act and linmts the recovery
avail able for covered clainms. In 1976 the definition of
mal practice in the MA was revised to expressly cover the
responsibility of health care providers arising fromthe use of
certain types of defective things in the course of patient care.

At the tinme of the transfusions in question, the Medical Ml practice

Act defined mal practice as foll ows:

® This judicially created exception is based on the

civilian doctrine of contra non valentum agere nulla currit
praescriptio (prescription does not run against a party unable
to act). Crier v. Wiitecloud, 496 So. 2d 305 (La. 1986).

4 99-270 (La. App. 5t Gir. 7/27/99), 738 So. 2d 1188.
5 99-2402 (La. 11/19/99), So. 2d

® La. Acts 1975, No. 817. A separate statute was enacted
in 1976 to govern nmal practice liability for state services.
La. Acts 1976, No. 66. Cains covered by that statute are not
before us in this case.



“Mal practice” means any unintentional tort
or any breach of contract based on health care or
pr of essi onal services rendered, or which should
have been rendered, by a health care provider, to

a patient, and also includes all | egal
responsibility of a health care provider arising
fromdefects in blood . . . inplanted in . . . a

patient. [Enphasis added].’

In our view, the Act at all relevant tines enconpassed al
|l egal theories of liability asserted against a private hospital for
damage arising from defects in blood provided to patients by
transfusion, including clains based on strict liability.® Accordingly,
we conclude that at least as of the tinme of the transfusions at issue
here, plaintiffs’ clainms constituted nmedi cal mal practice clainms covered
by the Act. I ndeed, plaintiffs have conceded in oral argunent that
their strict liability clains are mal practice clains governed by the
provisions within the Medical Mlpractice Act itself. But having done
so, they neverthel ess argue that the provisions of La. RS. 9:5628 do
not govern the periods of limtation for this particular species of
medi cal mal practice claimfounded on a theory of strict liability. W
do not agree.

Rul es governing the applicable periods of limtation for
actions resulting in injury to persons or property are usually found in
the Gvil Code or ancillaries to the Gvil Code, rather than within the
statutes providing the substantive circunstances and conditions under
whi ch recovery may be granted. These rules govern the categories of

actions addressed, even though the

” La. Acts 1976, No. 183.

8 In Sewell v. Doctors Hosp., 600 So. 2d 577 (La. 1992),
we inplicitly so held. There, we faced the issue of whether a
strict liability claimarising out of an accident caused by a
defective hospital bed was covered under the Mdica
Mal practice Act. W concluded that the legislature did intend
to cover strict liability clains against hospitals and health
care providers in the Act where such clainms arise out of the
specifically enunerated potentially defective things nmentioned
in the statute as anended in 1976. In Sewell, we found that
the defective bed at issue was not anong the types of
defective things nmentioned in the statute and concl uded t hat
such clainms were not covered under the Act. But, as we noted
in Sewell, one of the specifically enunerated potentially
defective things that is expressly addressed in the statute is
bl ood.




substantive |aw describing and defining particular clains for relief
may be altered fromtinme to time by legislative action or judicial
i nterpretation. It is axiomatic that a determ nation of the proper
prescriptive period to be applied in a case depends on the nature of

the cause of action asserted. Roger v. Dufrene, 613 So. 2d 947 (La.

1993); Starns v. Emmons, 538 So. 2d 275 (La. 1989). As previously

noted, plaintiffs’ claimis in the nature of a nedical nalpractice
claim regardless of the underlying legal theory (strict liability)
used to support the claim Thus, we I|ook to the particular
prescriptive period governing that type of action.®

At all times relevant to this litigation La. R S. 9:5628

provi ded:
8§ 5628 Actions for nedical nal practice
No action for damages for injury or death
against any . . . hospital . . . whether based

upon tort, or breach of contract, or otherw se,
arising out of patient care shall be brought
unless filed within one year fromthe date of the
al | eged act, omission, or neglect, or within one
year from the date of the discovery of the
alleged act, omission or neglect; provided,
however, that even as to clains filed within one
year from the date of such discovery, in all
events such clains shall be filed at the | atest
within a period of three years fromthe date of
the all eged act, om ssion or neglect.!® [Enphasis
added] .

° Plaintiffs contend that it is inproper to consult the
definition of nedical mal practice in the Medical Ml practice
Act in resolving the issue presented in this case. They
suggest that it would be equally appropriate to look to the
definition of malpractice in the Act governing state liability
(whi ch does not refer to blood products) in order to determ ne
whet her La. R S. 9:5628 applies. The fundanmental flaw in
plaintiffs’ argunent is that it m sconceives the proper
starting point for analysis of the issue presented in the
case. W are not called upon to “interpret” the | anguage of
La. RS 9:5628 in a vacuum seeking any enlightening

definition of nmal practice. | nstead, we are called upon to
determ ne whether La. R S. 9:5628 applies to the particul ar
type of cause of action these plaintiffs pursue. 1In this case

plaintiffs have pl eaded an action against a private hospital
covered by the Medical Ml practice Act. To determ ne whet her
a claimagainst a private hospital is in the nature of a

mal practice claim we nust turn to the definition of

mal practice in that Act. Once a determ nation is nmade that
the nature of the cause of action is one for nedical

mal practice, we look to La. R S. 9:5628 for gui dance on
prescription because it is the special statute of limtations
for that type of action.

0 La. Acts 1976, No. 214.



While the word “mal practice” is not found within the text of
the Act, we have held on nunmerous occasions that La. R S. 9:5628 is a
speci al provision designed to cover nedical malpractice clains. Crier

v. Wiitecloud, 496 So. 2d 305 (La. 1986); Hebert v. Doctors Menil

Hosp., 486 So. 2d 717 (La. 1986). It was enacted in 1975 in the sane
session of the legislature that enacted the Medical Ml practice Act.
The preanble to La. R S. 9:5628 as originally enacted stipul ates that
it was added to provide for a maxinmum prescriptive period and
abandonnent with respect to “nedical malpractice clains.”! The statute
has been anended fromtinme to time to expand the class of defendants
and claimants governed by the Ilimtation periods. Preanbles to
amendnments have continued to recite that the prescriptive period is
relative to actions for “nedical nmalpractice.”? It is clear that La
R'S. 9:5628 was intended by the legislature to govern *“nedica
mal practice claims.” The title and preanble to La. R S. 9:5628 may

properly be consulted to confirmthat intent. Matter of Anmerican Waste

& Pollution Control Co., 93-3163 (La. 9/15/94), 642 So. 2d 1258; G een

v. Louisiana Underwiters Ins. Co., 571 So. 2d 610 (La. 1990).

La. RS 9:5628 is a prescription statute wth one

qualification, that is, that the contra non val entumtype of exception

to prescription enbodied in the discovery rule is expressly nmade
i napplicable after three years from the alleged injury causing act,

om ssion or neglect. Crier v. Witecloud, 496 So. 2d 305 (La. 1986);

Hebert v. Doctors Meml Hosp., 486 So. 2d 717 (La. 1986). | f

plaintiffs’ claims are governed by La. R S. 9:5628, they are tine
barred because filed nore than three years after the transfusions at
i ssue.

It is undisputed that the gravanen of plaintiffs’ clainms is
that Dani el Boutte suffered injury as a consequence of inplantation of
defective blood during transfusions perfornmed while he was a patient
at Hotel D eu. Those transfusions were perforned after the 1976

amendnents to the Medi cal Ml practice Act.

u La. Acts 1975, No. 808.
2 La. Acts 1976, No. 214: La. Acts 1990, No. 501.
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It is also clear that Hotel Dieu is a private hospital covered under
the Act.® As a consequence, plaintiffs nust bring their clains, if at
all, as nedical malpractice clains. They do not have the option of
di sregarding the Act where it appears beneficial to do so. They are
i kewi se bound by the special periods of limtation that govern the
particular type of cause of action they have asserted. Si nce
plaintiffs clainmns were filed nore than three years after the
transfusions at issue, they are prescribed. La. R S. 9:5628.

Plaintiffs argue that our decisions in Faucheaux v.

Alton Gchsner Med. Found. Hosp. & dinic, 470 So. 2d 878 (La. 1985) and

Branch v. WIlis-Knighton Med. Cir., 92-3086 (La. 4/28/94), 636 So. 2d
211, dictate a contrary result. That is not the case. In Faucheaux,
we held that once a plaintiff acquires a vested strict liability action

arising out of receipt of allegedly tainted blood, he cannot be

deprived of that right by subsequently enacted |Iegislation. Qur
deci sion in Faucheaux did not address the issues presented here, i.e.,
whet her the plaintiffs’ strict liability clains are covered by the

Medi cal Mal practice Act and governed by La. R S. 9:5628.

In Branch we considered a case arising out of a blood
transfusion admnistered prior to the effective date of the 1976
amendnents to the Medical Ml practice Act which revised the definition
of malpractice. At the tine the transfusion at issue in Branch was
performed, the Medical Malpractice Act contained no reference to
defective blood inplanted in a patient.* W sought to determ ne
whether a strict liability action arising out of conduct not expressly
covered by the then applicable definition of malpractice would be

governed by the periods of limtation in La.

B The record reflects that a certificate of enroll nment

was filed evidencing coverage of Hotel Dieu as a private
hospi tal under the Medical Ml practice Act.

“ At all tinmes relevant to the single transfusion at
i ssue in Branch, La. Acts 1975, No. 817 provided:

(8) “Mal practice” neans any tort or
breach of contract based on health care or
pr of essi onal services rendered, or which
shoul d have been rendered, by a health care
provider, to a patient.



R S. 9:5628. Construing the statutes with reference to each other, we
found no indication that the legislature intended in 1975 to enbrace
strict liability clainms within the statutory framework enacted to
govern mal practi ce cases.

However, La. R S. 40:1299.41(A)(8) was anended by Acts 1976,

No. 183, 8 1, effective Cctober 1976 to specifically

provi de that nal practice:

includes all legal responsibility of a
hospital arising from defects in blood
inmplanted in . . . a patient.

Qur decision in Branch dealing with a transfusion falling under the
pre-1976 version of the MVA does not dictate the result in this case.
Most courts of appeal facing the issue presented in this case have

reached the sanme concl usion.?®® See _e.q., Neal v. Pendleton Mnil.

Met hodi st Hosp., 99-0040 (La. App. 4" Gir. 4/21/99), 733 So. 2d 698,

wit den., 99-1870 (La. 10/8/99), So. 2d ;o \Wal ker  v.

Bossier Med. Ctr., 30-715 (La. App. 2" Cir. 6/24/98), 714 So. 2d 895,

wit den., 98-2029 (La. 11/13/99), 639 So. 2d 1176; DeBlanc v Touro

Infirmary, 96-1965 (La. App. 4" Gr. 12/27/96), 686 So. 2d 1015;

Sonni er _v. Opelousas Gen. Hosp., 95-1560 (La. App. 3rd Cr. 5/8/96),

688 So. 2d 1040.

In sum we conclude that plaintiffs’ clains are nedical

5 The Fifth Crcuit Court of Appeal cane to the sane
conclusion in Landry v. Alton Ochsner Found. Med. CGr., 95-883
(La. App. 5" Cir. 2/27/96), 671 So. 2d 24. No nmention was
made of that decision when the court rendered its opinion in
this case.

16 Plaintiffs al so argue that the passage of bl ood
shield statutes in 1981 and 1982(La. R S. 9:2797; La. Gv.
Code art. 2322.1) and an expanded mal practice prescription
statute in 1999 (La. R S. 9:5628.1) support their argunent
that strict liability clains were not governed by La. R S.
9:5628 at the tine of Boutte s transfusions. They argue that
if strict liability blood clains had been covered, these
statutes woul d have been unnecessary. W do not agree. The
bl ood shield | aws granted conplete inmmunity to health care
providers fromstrict liability clains for transfusions after
t heir passage, increasing the neaningful protection already
afforded by the three year Iimtation period for post-1976
strict liability clains covered under the MVA. Simlarly, the
1999 passage of La. R S. 9:5628.1 expands the application of
the three year limtation period. It is not an indication
that La. RS 9:5628 did not already apply to strict
liability clainms for post-1976 bl ood transfusions covered by
the MMA. Moreover, the statute specifically states that it
does not affect pre-1999 clains. It did not repeal La. R S
9: 5628 in whole or in part.



mal practice clains covered under the Medical Ml practice Act. As such
they are governed by the special prescription rules provided in La.
R S. 9:5628 and are prescribed. The court of appeal erred in holding
ot herwi se. W nust reverse.

In addition to the argunents addressed hereinabove,
plaintiffs have al so advanced the argunent that La. R S. 9:5628 and/or
t he Medical Ml practice Act are unconstitutional. They argue that if
differing definitions of “nedical nalpractice” in the public and
private acts result in the application of different rules for
prescription of clainms depending on whether the transfusions at issue
were performed in public or private hospitals, such disparate treatnent
of simlarly situated patients is constitutionally infirm Plaintiffs
rai sed this argunent (and others regarding the unconstitutionality of
the statutes) in their menorandum in opposition to the exception of
prescription filed in the trial court and again in assignnents of error
in the court of appeal. However, plaintiffs did not plead the
unconstitutionality of the statutes with specificity in any pleading in
the trial court. Nor did they serve the Attorney General as required
by law so that the State’s interests could be represented. The court
of appeal did not address the clains of unconstitutionality because
they were not properly raised in the trial court and therefore were not
appropriate for appellate review W decline to address these clains

for the sane reasons. Reeder v. North, 97-0239 (La. 10/21/97), 701 So.

2d 1291; Bellard v. Louisiana Correctional & Indus. School, 95-0157

(La. 10/16/95), 661 So. 2d 430; Vallo v. Gayle G| Co., Inc., 94-1238

(La. 11/30/94), 646 So. 2d 859; Taylor v. G ddens, 618 So. 2d 834 (La.

1993); Johnson v. Wlsh, 334 So. 2d 395 (La. 1976); Becker v.

Allstate Ins. Co., 307 So. 2d 101 (La. 1975); Summerell v. Phillips,

258 La. 587, 247 So. 2d 542 (1971). See also, Smth v. Wllard, 97-1772

(La. App. 4'" Gr. 3/11/98), 711 So. 2d 723.
Neverthel ess, La. Code Civ. P. art. 934 provides that when
t he grounds for an objection pleaded by a perenptory exception may be

renoved by anendnment of the petition, a judgnment sustaining



the exception shall order such anmendnent within the delay allowed by
the court. If the plaintiff fails to conply with such an order to
amend, the action shall be dismssed. W express no opinion on the
nerits of plaintiffs’ clains of unconstitutionality. However, in view
of the possibility that the resolution of these clains mght have a
bearing on prescription, we deem it appropriate to allow plaintiffs
time to anmend their petition in the trial court to plead wth
particularity the clainms of unconstitutionality originally raised in

their menorandum filed in the trial court. Reeder _v. North, 97-0239

(La. 10/21/97), 701 So. 2d 1291; Summerell v. Phillips, 258 La. 587,
247 So. 2d 542 (La. 1971).
DECREE

For the reasons assigned, the judgnent of the court of appeal
is reversed and set aside. The judgenment of the trial court sustaining
the exception of prescription filed by Hotel Dy eu Hospital is
rei nstated; however, the case is remanded to the trial court to allow
plaintiffs fifteen days fromthe finality of this judgnent to amend
their petition to plead the unconstitutionality of the statutes at
issue. In default of such anmendnent, plaintiffs’ suit is dismssed. If
the plaintiffs elect to anend, the district court shall conduct further
proceedi ngs according to law and consistent with the views herein
expressed. Costs in this court are assessed against the plaintiffs and
the assessnent of other costs is to await the final outcome of the

suit.



