MAY 16, 2000

SUPREME COURT OF LOUISIANA

No. 99-C-2570

BEN GUITREAU
Versus

ANDREW KUCHARCHUK, M.D.

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL,
FIRST CIRCUIT, PARISH OF EAST BATON ROUGE

JOHNSON, Justice’

Plaintiff, Ben Guitreau, filed amedica ma practice action, claiming that the surgery performed on
his knee by defendant, Dr. Andrew Kucharchuk, fell below the acceptable standard of care for orthopedic
surgeons. InLeBreton v. Rabito, 97-2221 (La. 7/8/98), 714 So.2d 1226, “we save[d] for another day
the question of whether the medical malpracticevictim getsany period of timethat remainsunused at the
timeof thefiling of therequest for the medica review panel when the ninety-day period of suspension after
thedecision of themedical review panel iscompleted.” LeBreton, 714 So0.2d 1229 n. 5. TheFirst Circuit
Court of Appea has answered the question in the affirmative, and we granted thiswrit of certiorari to
determinethe accuracy of that court’ sdecision. Weaffirm the court of appeal’ s decision and hold that
when the ninety-day period of suspension after the decision of the medical review panel iscompleted,
plaintiffsin medical malpractice actionsare entitled to count the period of time, under LSA-R.S. 9:5628,
that remains unused at the time the request for amedical review pand isfiled. Weaso hold that the court
of gppedl did not err in finding that prescription commenced on November 23, 1992 and that plaintiff’s
action had not prescribed. Accordingly, we affirm the court of appedl’ s decision and remand this matter
to thetria court.

FACTS AND PROCEDURAL HISTORY
OnAugust 11, 1992, plaintiff, Ben Guitreau, underwent orthopedic surgery on hisleft knee. The

surgery was performed by Dr. Andrew Kucharchuk. After surgery, plaintiff attended physica thergpy and
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remained under Dr. Kucharchuk’ scare. Plaintiff testified that Dr. Kucharchuk informed him that hewas
doing well and never indicated that there was anything wrong. However, plaintiff alegesthat, following the
surgery, his knee continued to swell, and his condition worsened.

Because plaintiff’ s knee remained swollen, his employer became concerned that he was unableto
returntowork and referred him to the company physician, Dr. John Fraiche. Dr. Fraicheexamined plaintiff
and thenreferred himto Dr. Brian Griffith, an orthopedic surgeon. On October 30, 1992, plaintiff was
examined by Dr. Griffith. Plaintiff presented Dr. Griffith with a copy of the videotape of the surgery
performed by Dr. Kucharchuk. On November 2, 1992, Dr. Griffith’'s notes reflect that the “tape was
inconclusive asto how much of [the damage] was removed or how completely.” The doctor also noted
that plaintiff had “ Ignificant damage’ to hisknee. Plaintiff visted Dr. Griffith again on December 16, 1992.
Fromthat visit, Dr. Griffith noted that he* talked with [plaintiff] about hisaternatives” Plaintiff testified that
he became aware of theneed for additional surgeriesaround “the end of November or early December.”

Plaintiff testified that, on the suggestion of his cousin, he decided to consult an attorney. On
November 23, 1992, plaintiff visted an atorney and Sgned amedicd authorization form. Hewasinformed
by the attorney that an independent orthopedic surgeon would review his medical records.

On August 2, 1993, plaintiff filed aclaim with amedical review panel. The panel rendered an
opinioninplantiff’sfavor on March 10, 1995, and plaintiff recelved the opinion on March 14, 1995. On
May 19, 1995, plaintiff filed a petition for damagesin the Twenty-first Judicid Didtrict Court, dleging Dr.
Kucharchak’ s conduct in performing the surgery fell below the acceptable standard of carefor orthopedic
surgeons. Plaintiff further dleged that the surgery failed to correct hisknee problemsand caused additiona
damage to his knee.

On August 25, 1995, plaintiff filed a First Supplemental and Amending Petition, naming
Southeastern Orthopedics, Inc. asan additiond defendant. Plaintiff aleged that Southeastern Orthopedics
was aprofessona medica corporation established by Dr. Kucharchak and that Dr. Kucharchak wasin
the courseand scope of hisemployment with the corporation at thetime of thealeged mapractice. Neither
defendant was served with plaintiff’s original or supplemental petition until September 15, 1995.

Both defendants filed a declinatory exception of improper venue, asserting that Dr. Kucharchuk

was aresdent and domiciliary of East Baton Rouge Parish and that his medicd office waslocated in East



Baton Rouge Parish. Defendantsfurther alleged that plaintiff’ ssurgery was performed at the Medical
Center of Baton Rouge which isalso located in East Baton Rouge Parish. Furthermore, Southeastern
Orthopedics, Inc. was a Louisiana Corporation with its registered office in East Baton Rouge Parish.
Following ahearing, thetrial court maintained the exception and transferred the case to the Nineteenth
Judicial District Court.

After the case wastransferred, defendantsfiled aperemptory exception of prescription, aleging
that prescription commenced on August 11, 1992, thedate of plaintiff’ ssurgery. Defendantsaso alleged
that plaintiff filed suit in animproper venue and did not serve defendants until September 15, 1995. The
trid court maintained the exception, finding that plaintiff’ saction had prescribed. Thetrid court specificaly
found that plaintiff had sufficient information to make aclaim for malpractice as of November 2, 1992, the
date Dr. Griffith viewed the videotape and noted in plaintiff’ srecords that Dr. Kucharchak had performed
plaintiff’ ssurgery incorrectly. Thetria court alowed plaintiff the benefit of the unused prescriptive period
when plaintiff requested themedica review panel and concluded that plaintiff’ ssuit wasprescribed by three
days when Dr. Kucharchak was served on September 15, 1995 because plaintiff had received notice of
the panel’s decision on March 14, 1995.

Plaintiff appealed to the First Circuit Court of Appeal which reversed thetrial court’ s ruling.
Guitreau v. Kucharchuk, 97-0169 (LaApp. 1 Cir. 2/20/98) (Unpublished). After conducting ade novo
review of therecord, the appellate court found that the petition was not prescribed onitsface and that
defendantsfailed to meet their burden of proving that the action had prescribed becausethey failed to prove
when plaintiff discovered hismedica ma practiceclaim. Thecourt of gppea concluded that prescription
commenced on November 23, 1992, the date upon which plaintiff discovered his malpractice clamand
consulted an attorney and alowed plaintiff the benefit of the unused prescriptive period when the medica
review pand wasingtituted on August 2, 1993. The court found that prescription ran from November 23,
1992 until the claim was presented to the medical review pand on August 2, 1993, and at that point, the
prescriptive period was suspended until ninety daysfollowing March 14, 1995, the date plaintiff received
the medical review panel’s opinion.

Defendantsfiled an application for certiorari with thiscourt, urging the court to reinstate thetria

court judgment. Defendants later filed a supplement to the writ application in light of this court’sdecision



in LeBreton. This court granted the writ and remanded the case to the First Circuit Court of Appeal for
adecision concerning the question left open in footnote 5 of the LeBreton case, that is, whether the
medicd mapracticevictimisalowed to count any period of timethat remainsunused a thetime of thefiling
of the request for the medica review pane when the ninety-day period of suspension after the decision of
the panel is complete. Guitreau v. Kucharchuk, 98-0756 (La. 11/6/98), 726 So.2d 915.

On remand, the court of appeal concluded that apatient is entitled to the remaining days of the
prescriptive period that areunused prior tofilingaclamwiththemedica review panedl. The gppellate court
again concluded that plaintiff’ ssuit wastimely because prescription did not commence until November 23,
1992. Guitreau v. Kucharchuk, 97-0169 (La.App. 1 Cir. 7/29/99), 740 So.2d 232.

Onceagain, defendantsfiled an application for certiorari with thiscourt. By order dated November
24,1999, we granted their writ application. Guitreau v. Kucharchuk, 99-2570 (La. 11/24/99),
So.2d .

DISCUSSION
In their first assgnment of error, defendants argue that the court of appea erred in ruling that
plaintiff’ s petition, which wasnot served within ninety daysafter plaintiff received themedical review
panel’ s decision, wastimely.
LSA-R.S. 9:5628 providesthat dl actions against physicians arising out of patient care must be
filed within one year from the date of the alleged act or within one year from the date of the discovery of
the act. The Medical Malpractice Act provides, in pertinent part:
Thefiling of the request for areview of aclaim shall suspend thetime
within which suit must be instituted . . . until ninety days following
notification, by certified mail . . . to the claimant or his attorney of the
issuance of the opinion by the medical review panel. . ..

LSA-R.S. 40:1299.47(A)(2)(a). Article 3472 of the Louisiana Civil Code provides:
The period of suspension isnot counted toward accrual of prescription.
Prescription commences to run again upon the termination of the period
of suspension.

Theexplicit language of LSA-R.S. 40:1299.47(A)(2)(a) providesthat thetimefor filing asuitis

suspended during the pendency of the determination by the medica review pand until ninety daysfollowing

notification of the pandl’ sdecision by certified mail. LSA-C.C. art. 3472 makesit clear that the period of



suspension is not counted. 1n LeBreton, we noted:

Suspension of prescription congtitutesatemporary hdt toitsrunning. One

doctrina source aptly describes suspension asaperiod of timein which

prescription dumbers. Prescriptionissuspended for aslong asthe cause

of suspension continues. After the cause for the suspension ends, the

prescriptive time begins running and the “time which precede[d] the

suspensionisadded to thetimewhich followsit to compose the necessary

period; only the period of the suspension is deducted.”
LeBreton at 1229, citing G. Baudier-Lacantinerie & A. Tisser, TRAITE THEORIQUE ET PRATIQUE DE
DROIT CIVIL, Nos. 415, 368, 389 (4" ed. 1924), reprinted in 5 CIviL LAW TRANSLATIONS & 15 (La. S.
Law Inst. Trans. 1972).

Where two statutes deal with the same subject matter, they should be harmonized if possible;
however, if thereisaconflict, the statute specifically directed to the matter at issuemust prevail. Stateex
rel. Bickman v. Dees, 367 So0.2d 283 (La. 1978). Thereisno conflict between LSA-R.S. 40:1299.47
and LSA-C.C. art. 3472. Thus, the two provisions must be read in conformity with each other.

When alaw isclear and unambiguousand its application does not lead to absurd consequences,
thelaw shall be applied aswritten and no further interpretation may be madein search of theintent of the
legidature. LSA-C.C. art. 9. Thewordsof alav must be given their generdly prevailing meaning. LSA-
C.C. art. 11

LSA-R.S.40:1299.47 specificaly providesthat thetimefor which asuit must befiledissuspended
by thefiling of arequest with the medicd review pand. LSA-C.C. art. 3472 makesit clear that thetime
during which prescription is suspended “is not counted toward the accrual of prescription.” (Emphasis
added). Because the word “ suspend” was not specifically defined by the legidature, we must giveit its
“generaly prevailing meaning.” Black’s Law Dictionary defines “suspend” asfollows:

Tointerrupt; to causeto ceasefor atime; to postpone; to stay, delay, or

hinder; to discontinuetemporarily, but with an expectation or purpose of

resumption.
BLACK’SLAW DICTIONARY 1446 (6™ ED. 1990). The Webster’ s Dictionary definition of “suspend” isas
follows:

To cause to stop temporarily; to set aside or make temporarily

inoperative, to defer to alater time on specified conditions; to cease

operation temporarily.

WEBSTER’ SNINTH NEW COLLEGIATE DICTIONARY 1189 (1990).



Accordingly, we hold that, when the ninety-day period of suspension after the decision of the
medical review pand iscompleted, plaintiffsin medical mal practice actions are entitled to the period of
time, under LSA-R.S. 9:5628, that remains unused at the time the request for amedical review pand is
filed. Onceamedica mal practice claimissubmitted to the medicd review pand, the prescriptive period
istemporarily discontinued. Prescription commencesto run again ningty days after the plaintiff hasreceived
notice of the panel’ sdecision. That is, when the ninety day period expires, the period of suspension
terminatesand prescription commencesto run again. Once prescription beginsto run again, counting begins
at the point at which the suspension period originally began.

Having decided that issue, we must now resol vethe question of when prescription begantotoll this
plantiff’sclam. Inother assgnmentsof error, defendants assert that, eveniif this court agreesthat plaintiff
isentitled to the unused prescription time, plaintiff’ s petition has prescribed. Defendants further argue that
the court of gpped erredinreversingthetria court’ sdetermination that plaintiff had sufficient notice of his
cause of action as of November 2, 1992.

In Jordan v. Employee Transfer Corp., 509 So. 2d 420 (La. 1987), we defined the kind of
noticethat will start therunning of prescription. Theone-year prescriptive period for amedica mapractice
action will not begin to run at the earliest possible indication that a patient may have suffered some wrong.
Jordan, 509 So. 2d at 423. Prescription should not be used to force a person who believes he may have
been damaged in some way to rush to file suit against every person who might have caused his damage.
Id. Merenotice of awrongful act will not sufficeto commence the running of the prescriptive period.
Rather, in order for the prescriptive period to commence, the plaintiff must be ableto state acauseof action
— both awrongful act and resultant damages, Gasen v. East Jefferson General Hosp., 96-590 (La.App.
5Cir. 12/30/96), 687 So.2d 120; writ denied, 97-0738 (La. 5/1/97), 693 So.2d 735, citing Rayne Sate
Bank and Trust Co. v. National Union FireIns. Co., 483 S0.2d 987 (La. 1986). Ignorance of the
probable extent of injuries materially differs from ignorance of actionable harm, which delays
commencement of prescription. Gasen, supra.

Intheinstant case, plaintiff filed hiscomplaint with the medical review panel on August 2, 1993,
aleging damages asaresult of surgery performed on August 11, 1992. Inthe petition, plaintiff asserted

that the alleged mal practice occurred on August 11, 1992. However, the petition did not specifically



identify the date which the alleged malpracticewas discovered. Thetria court found, asamatter of fact,
that plaintiff had sufficient information to incite curiosity asto the cause of his problemsas of November
2,1992. Thecourt of appeal reversed thetria court’ sruling, finding that thefirst indication in therecord
that plaintiff knew of the doctor’ s conduct was November 23, 1992.

The record does not support thetrid court’s conclusion that plaintiff had sufficient information to
fileaclaim on November 2, 1992. Accordingto Dr. Griffith’ snotes, hereviewed plaintiff’ sx-rayson
November 2, 1992 and noted that plaintiff had “significant damage’ to hisknee. However, the medical
records do not reflect when or if Dr. Griffith suggested to plaintiff that his condition wasthe result of
negligent treatment. It wasnot until December 16, 1992 that the doctor “talked with [plaintiff] about his
aternatives” Again, it isunclear whether the doctor shared any suspicions with plaintiff regarding Dr.
Kucharchuk’scare. Plaintiff’ stestimony was consistent with thedoctor’ snotesin that plaintiff testified that
he becameaware that he needed additiona surgeries®around the end of November or early December.”
Plaintiff did not testify that he consulted an attorney because of any particular knowledge of wrongdoing.
Hetestified, without contradiction, that he decided to consult an attorney “just to be safe.” Therecord
does not reflect that plaintiff had notice of any actionable harm on November 2, 1992. Therefore, we
affirmthe court of appedl’ sruling that plaintiff discovered that he had acause of action on November 23,
1992, when he consulted with an attorney.

We hold that prescription commenced on November 23, 1992 and ran until August 2, 1993, the
date the claim was presented to the medical review panel. At that point, 252 days had elapsed.
Prescription was suspended from August 2, 1993, until March 14, 1994, the date plaintiff received notice
of the panel’ sdecision. Prescription was then suspended from March 15, 1994 until June 12, 1994, the
date the ninety-day suspension period expired. On June 13, 1994, prescription began to run again and
continued to run until September 15, 1994, the date Dr. Kucharchuk was served with the petition. An
additional ninety-five days elapsed between June 13, 1994 and September 15, 1994,

Thetotal prescriptive timethat el apsed from November 23, 1992 to September 15, 1994 was
347 days. Therefore, theclaim had not prescribed because plaintiff had an additional elghteen (18) days
to file his action.

Defendantsa so arguethat the court of appedl erredinfailing to gpply the manifest error standard



of review to thetrial court’ sfactual findings. A trial court’ sfinding of fact may not be reversed absent
manifest error or unless clearly wrong. Stobart v. State of Louisiana, through Department of
Transportation and Devel opment, 92-1328 (La. 4/12/93), 617 So. 2d 880. The reviewing court must
do more than just smply review the record for some evidence which supports or controvertsthetria
court' sfindings, it must ingtead review therecord in its entirety to determine whether thetria court’ sfinding
was clearly wrong or manifestly erroneous. Sobart at 882. As stated above, the record does not
support thetria court’ sconclusionthat plaintiff “ had sufficientinformation toincitecuriogty astothecause
of hisdiscomfort” on November 2, 1992. Thus, even applying the manifest error standard of review, we
find that the trial court’ s finding that prescription commenced on November 2, 1992 is clearly wrong.
CONCLUSION

We hold that when the ninety-day period of suspension after the decision of the medical review
pand iscompleted, plaintiffsin medica malpractice actions are entitled to the period of time that remains
unused at thetime the request for amedica review pand isfiled. Wedso hold that the court of gpped did
not err infinding that prescription commenced on November 23, 1992 and that plaintiff’ s action had not

prescribed. Accordingly, we affirm the court of gpped’ s decison and remand this matter to thetria court.

AFFIRMED AND REMANDED.



