MAY 16, 2000
SUPREME COURT OF LQUI SI ANA
NO. 99- CA- 2854
ALCEE PI ERCE
VERSUS
LAFOURCHE PARI SH COUNCI L

ON APPEAL FROM THE COURT OF APPEAL,
FIRST Cl RCU T, PARI SH OF LAFOURCHE

MARCUS, JUSTI CE *

On or about Septenber 24, 1994, Alcee Pierce was
infjured while in the full-time enploynent of the Lafourche
Parish Council (council). He was seventy-two years old at the
time of the accident. As a result of his injuries, he was
unable to return to his fornmer enploynent or to enploynent at
wages equaling ninety percent or nore of his pre-injury wages,
so the council paid him supplenental earnings benefits under La.
R S. 23:1221(3)(d)(iii) of the Louisiana Wrkers Conpensation
Law.

On  Novenber 20, 1995, Pierce filed a petition for
declaratory relief in the district court against the council.
He alleged that at the tinme of his accident, he was receiving
federal social security old age retirenment benefits. Pur suant
to La. RS 23:1221 (3)(d)(iii), supplenental earnings benefits
would be |limted to 104 weeks rather than 520 weeks if the
enpl oyee was receiving old age insurance benefits under The
Federal Social Security Act. Pierce sought a judgnent declaring
La. RS 23:1221(3)(d)(iii) wunconstitutional under La. Const.

art. I, 8 3 as a denial of equal protection of the laws on the

*
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basis of age. The petition was also served upon the attorney
general . The council answered the [lawsuit. The attorney
gener al filed an exception of | ack of subj ect matt er
jurisdiction.! After the exception was denied, cross-notions for
sunmary judgnent were filed by Pierce and the council. In an
affidavit in support of his notion for summary judgnent, Pierce
stated that due to his injuries, he was unable to return to his
former enploynent or to enploynment at wages equaling ninety
percent or nmore of his forner earnings. He received
suppl enental earnings benefits following his injury, but they
were termnated after 104 weeks. He further stated that for al
nmonths following the tine he attained age 70 and until he becane
unable to work due to injury, he worked full tinme while
collecting Federal Social Security AOd Age Retirement benefits
The trial judge granted the council’s notion for
summary judgnment wupholding the constitutionality of La. R S
23:1221 (3)(d)(iii) and dismssed plaintiff’s suit. Plaintiff
appeal ed. The court of appeal reversed and found that La. R S
23:1221(3)(d)(iii) arbitrarily, ~capriciously and unreasonably
di scrim nat ed agai nst per sons age 62 and ol der and
unconstitutionally denied them equal protection of the |aws
under article I, 8 3 of the Louisiana Constitution.? The wit

application filed on behalf of the council and the state was

! The attorney general alleged in the exception of |ack
of subject matter jurisdiction that the Ofice of Wrkers’
Conpensation hearing officers were vested with original
exclusive jurisdiction of this matter rather than the district
court. The trial judge granted the exception and di sm ssed
the suit. Pierce appealed and the court of appeal reversed
and remanded to the district court based on this court’s
decision in Albe v. La. Wrkers’ Conp. Corp., 97-0581, 97-0014
(La. 10/21/97), 700 So. 2d 824. See Pierce v. Lafourche
Parish Council, 96-1603 (La. App. 1st Gr. 12/29/97), 706 So.
2d 178.

2Pierce v. Lafourche Parish Council, 98-1758 (La. App. 1st
Cir. 6/25/99), 739 So. 2d 297.




granted and docketed as an appeal before this court.?3

La. RS 23:1221(3)(a) of the Louisiana Wrkers’
Conpensation Act provides for the paynent of supplenental
earnings benefits for injury resulting in the enployee’s
inability to earn wages equal to ninety per cent or nore of
wages at the time of injury. The anmount of benefits to which an
enployee is entitled is equal to sixty-six and two-thirds
percent of the difference between the average nonthly wages at
time of injury and average nonthly wages earned or average
monthly wages the enployee is able to earn in any nonth
thereafter in any enploynent or self-enploynent. La. R S.
23:1221(3)(d) provides in pertinent part that the right to
suppl enental earnings benefits pursuant to this Paragraph shal
in no event exceed a maxi num of five hundred twenty weeks, but
shal | term nate:

(iii) Wien the enployee retires or begins to

receive old age insurance benefits under

Title 11 of the Soci al Security Act,

whi chever cones first; however, the period

during which supplenental earnings benefits

may be payable shall not be |ess than one
hundred four weeks.

La. Const. art. |, 8 3 provides in pertinent part:
No person shall be denied the equal
protection of the |aws. No law shal
discrimnate against a person because of

race or religious i deas, beliefs or
affiliations. No law shall arbitrarily,

capriciously, or unreasonably discrimnate
agai nst a person because of birth, age, sex,
culture, physical condition, or political
ideas or affiliations. (Enphasis added).

In Manuel v. State, 95-2189 (La. 7/2/96), 692 So. 2d

320, 339 (on rehearing), we explained that La. Const. art |, 8§

3 sets up a spectrum for analyzing equal protection challenges

® Pierce v. Lafourche Parish Council, 99-C 2854 (La.
12/10/99), = So. 2d _ . La. Const. art. 5, 8§ 5(D) provides
that a case shall be appealable to the suprene court if a |law
or ordi nance has been decl ared unconstitutional.
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based on discrimnatory classifications. At one extrene are
|aws that classify persons based on race or religious beliefs

and under the second sentence of Section 3, such laws are
repudi ated conpletely. At the other end of the spectrum are
laws that classify persons on any basis other than those
expressly enunerated in Section 3 which nust pass the mninmm
standard  of being rationally related to a legitimte
government al pur pose. In the mddle of the spectrum are |aws
that classify persons on the basis of the six grounds enunerated

in the third sentence of Section 3 including “age.” When the
court reviews such a law, the burden is on the proponent of the
classification and the standard of review is heightened

requiring the proponent to establish that the classification is
not arbitrary, capri ci ous, or unr easonabl e because it
substantially furthers an appropriate governnental objective.
In Manuel, a statute setting the mninmumdrinking age at a |evel
hi gher than age of mgjority survived an equal protection
chal | enge based upon age because it furthered an appropriate

gover nnent al purpose of inproving highway safety. Mor e

recently, in State v. Ferris, 98-2442 (La. 5/18/99), 747 So. 2d

487, we reaffirnmed that the standard for determning the
constitutionality of a statute which classifies persons on the
basis of age is whether +the classification substantially
furthers an appropriate governnental purpose. The task before
us is to determne whether La. RS 23:1221(3)(d)(iii) results
in the disparate treatnent of plaintiff by denying him the sane
suppl enental earnings benefits as others based upon his age.
La. RS 23:1221(3)(d)(iii) provides for two event s
which trigger the termnation of supplenental earnings benefits.
The first is “when the enployee retires.” In the instant case,

Pierce did not retire fromthe workforce so the issue of whether



this portion of the statute termnating benefits when an
enpl oyee retires was not before the court of appeal. The court
of appeal erred in reaching this issue and declaring this part
of La. R S. 23:1221(3)(d)(iii) unconstitutional. Therefore, the
unconstitutionality of this part of La. RS 23:1221 (3)(d)(iii)
is not before us.

The second event that triggers a termnation of
suppl emental earnings benefits after 104 weeks instead of 520
weeks is “when the enployee begins to receive old age insurance
benefits under Title Il of the Social Security Act.” It is this
event which plaintiff argues results in age based discrimnation
for the followi ng reason. Only persons 62 years of age or ol der
can receive old age insurance benefits.* Therefore, only persons
62 or over who are injured while enployed are subject to the

term nation of supplenental earnings benefits after 104 weeks.

Hence, even though the statute does not nention age,
nevertheless, this part of the statute’'s application treats
persons in the workforce over age 62 differently from persons
under age 62 and results in age based discrimnation. The
council and the state argue that the triggering event for
treating individuals differently is not age but the receipt of
social security old age benefits. They further argue that the
statute is based upon econom c and social considerations, and as
such, only a mninmal Jlevel of <constitutional scrutiny is
required to uphold this portion of the statute.

W find that this part of La. R S. 23:1221(3)(d)(iii),
which termnates suppl enental earnings benefits when the
clai mant receives social security old age benefits, results in

the disparate treatnent of enployees injured in the workplace

who are 62 years of age or older fromthose under age 62. A |aw

“ See 42 U.S.C. 8§ 401 et seq.

5



that discrimnates based upon age is unconstitutional unless the
proponents of the statute (the council and the state) can carry
their burden of proving that the classification substantially
furthers a legitimte governnental purpose.

The council and the state contend that this part of La.
R S. 23:1222(3)(d) (iii) seeks to further two legitinmate
governmental purposes. The first is to preserve the fiscal
integrity of the workers’ conpensation system by reducing the
cost of conpensation paid by enployers into the overall system
They argue that the statute can reduce the exposure for
enpl oyers who enploy older workers and encourage the hiring of
ol der workers by limting the amount of Iliability that an
enpl oyer faces if an older enployee is injured on the |ob.
Wile the state may have a valid interest in preserving the
fiscal integrity of the system of workers’ conpensati on
benefits, we find that the council and the state have not shown
that the fiscal integrity of the workers’ conpensation systemis
in need of legislation to preserve its integrity. Moreover, it
is difficult to believe that the savings provided to the
enployer in the overall Dbenefits system by reducing the
suppl enental earnings benefits from 520 to 104 weeks for workers
in this age category would have any significant effect on
preserving the fiscal integrity of the system Therefore, the
council and the state failed to prove that the classification
furthers a legitimate governnental pur pose. Wen the
application of the statute results in placing the burden of

reduci ng conpensation benefits solely upon enpl oyees over age 62

who receive social security old age  benefits, wi t hout
substantially furthering a legitimate governnental interest,
t hen di scrim nation based upon age occurs. Hence,

classification based on this rationale does not wthstand



constitutional scrutiny.

The second rationale advanced by proponents is that
this part of the statute coordinates wage |oss benefits and
avoids duplication of benefits paid to any one enployee.
Coordi nation of wage l|oss benefits in the overall system of
wor kers’ conpensati on seeks to assure that the enployee receive
sone degree of recovery of his |lost wages while precluding the
enpl oyee from recovering duplicative benefits wunder different
parts of the system that could exceed the actual wages earned

prior to the disability. A _Johnson Const. Co. v. Pitre, 98-2564

(La. 5/18/99), 734 So. 2d 623, 625. The theory is that an
enpl oyee experiencing only one wage |oss should be entitled to

receive only one wage | oss benefit fromthe enployer. Garrett v.

Seventh WArd Gen. Hosp., 95-0017 (La. 9/25/95), 660 So. 2d 841,

843 (overruled on other grounds), citing 4 Arthur Larson,

Wirker’s Conpensation 8§ 97.10 (1995). The council and the state

reason that Social Security old age benefits are part of the
overall system of wage |oss replacenent benefits because such
benefits are intended to partially replace the wages that were
formerly earned before a person retired. Thus, La. R S
23:1221(3)(d)(iii) seeks to coordinate the receipt of old age
benefits and workers’ conpensati on  suppl enent al ear ni ngs
benefits by limting entitlenment to both benefits to a period of
only 104 weeks and termnating the supplenental earnings
benefits after that period of tine. Hence, the statute
substantially furthers the appropriate governnental interest of
avoi ding the duplication of benefits.

Plaintiff contends that workers’ conpensation benefits
and soci al security old age benefits do not represent
duplicative benefits and should not be coordi nated because they

are based on tw different theories of recovery. Wor ker s’



conpensation benefits are provided to conpensate enployees for
| oss of inconme resulting fromwork-related injuries and are paid
by enployers in exchange for the enployee’ s forbearance from
suing the enployer in tort. In contrast, social security old
age benefits are provided to persons regardless of injury as
long as the recipient has reached the statutory age, has been
enpl oyed and has contributed to the Social Security Trust Fund.
Thus, w thholding workers’ conpensation benefits from persons
who are receiving social security old age benefits is not
rationally related to the goal of preventing duplicative
benefits because the two types of benefits do not serve the sane
pur pose.

For purposes of this decision, we need not decide
whet her workers’ conpensation benefits and social security old
age benefits should be coordinated because we find that La. R S.
23:1221 (3)(d)(iii) is not a wage |loss coordination statute. A
true wage |loss coordination statute is designed to prevent
doubl e recovery of benefits from different parts of the overal
system while ensuring that an enployee receives at |east that
anount that the enployer is obligated to pay under the workers
conpensation | aw In Garrett, in analyzing La. RS 23:1225
which is intended to be a true wage |oss benefit coordination
law, we stated that the wage-loss coordination provision of
Section 1225(C)(1) was designed to add all the benefits not
funded by the enployee; and, if the conbined benefits exceeded
66 2/3 percent of the enployee’s average weekly wage, the
enpl oyer would be given an offset of the excess against the
obligation to pay workers’ conpensation benefits. Garrett, 660

So. 2d at 845 (quoting Dennis P. Juge, Louisiana Wrkers’

Conpensation § 12:5(1995)). Thus, the statute provides

Loui siana enployers wth an offset against their workers’



conpensation obligation of Dbenefits provided by different
enpl oyer-based sources and establishes a state ceiling of
benefits to which an enployee is entitled. Garrett, 660 So. 2d
at 845.°

In contrast, La. R S. 23:1221(3)(d)(iii) does not
“coordi nate” supplenental earnings benefits and social security
old age  Dbenefits. | nst ead, the statute provides for
suppl enental earnings benefits to termnate after 104 weeks
w thout regard to the anobunt of social security old age benefits
the injured enployee is receiving or will receive. There is no
assurance under this statute that after termnation of
suppl enental earnings benefits, an enployee wll receive two-
thirds of his forner earnings. Thus, an enployee’s social
security old age benefits could provide him with considerably
| ess Dbenefits than he was receiving under the workers’
conpensation | aw. Moreover, a true coordination statute |ike
La. RS 23:1225(C) (1) excludes from offset those contributions
funded by the enployee, whereas La. R S. 23:1221 (3)(d)(iii)
does not take into account the fact that a percentage of socia
security old age benefits is enployee funded. If we were to
reduce an enployee’s social security old age benefits by the
per centage funded by the enployee, it would be even nore likely

that an enployee receiving social security old age benefits,

> The issue presented in Garrett and later in Al_Johnson
was whet her social security disability benefits should be
coordi nated and offset with workers’ conpensation benefits
under La. R S. 23:1225(C)(1)(c). Those cases did not address
whet her workers’ conpensation benefits should be coordi nated
and of fset by social security ol d-age benefits. The issue of
whether it is constitutional under an equal protection
anal ysis to reduce workers’ conpensation benefits under La.
R S. 23:1225(C)(1)(b) if the enployee is al so receiving soci al
security old age benefits is not before us in this case.
Courts of other jurisdictions that have confronted the issue
of whet her workers’ conpensation benefits and social security
ol d age benefits should be coordinated are divided in their
resol ution.




whose supplenental earnings benefits are termnated after 104
weeks, would receive considerably less than an enployee under
age 62 who is not a recipient of social security old age
benefits.

The council and the state had the burden of proving
that this part of La. RS 23:1221 (3)(d)(iii) substantially
furthered an appropriate governnental objective of coordinating
wage |loss replacenent and preventing the duplication of
benefits. They have failed to do so. The statute’s application
results in disparate treatnent of enployees over age 62 from
enpl oyees under age 62 and thus unconstitutionally discrimnates
agai nst those persons on the basis of age.

In sum we conclude that the part of La. RS 23:1221
(3)(d)(iii) which provides that supplenental earnings benefits
shall termnate “when an enployee begins to receive old age
i nsurance benefits under Title Il of the Social Security Act”
after having received not |ess than one hundred four weeks of
suppl enment al ear ni ngs benefits unconstitutionally deni es
plaintiff equal protection of the laws under article I, 8 3 of
t he Loui siana Constitution.

The wunconstitutionality of one portion of a statute
does not necessarily render the entire statute unenforceable.
If the remaining portion of the statute is severable from the
offending portion, this court may strike only the offending

portion and | eave the renainder intact. State v. WIllians, 400

So. 2d 575, 580 (La. 1981). The test for severability is
whet her the wunconstitutional portions of the statute are so
interrelated and connected with the rest of the statute that
they cannot be separated wthout destroying the intention

mani fested by the legislature in passing the act. Pol k V.

Edwards, 626 So. 2d 1128, 1148 (La. 1993); State v. Azar, 539
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So. 2d 1222, 1226 (La.1989). In the instant case, it is clear

that renmoval of the phrase “or begins to receive old age
i nsurance benefits under Title Il of the Social Security Act”
will not affect the legislative intent behind La. R S. 23:1221
(3)(d)(iii) which is to allow an enployee to receive 520 weeks
of suppl emental earnings benefits, but to termnate the
benefits after 104 weeks if the enployee retires and renoves
hi msel f or herself from the workforce. The offending portion
can be severed while leaving the remainder of the statute
i ntact. W find the court of appeal erred in so far as it
declared La. RS 23:1221 (3)(d)(iii) wunconstitutional in its

entirety and it failed to sever the unconstitutional portion of

t he statute.

DECREE

For the reasons assigned, the judgnment of the court of
appeal declaring that portion of La. RS 23:1221 (3)(d)(iii)
whi ch states “begins to receive old age insurance benefits under
Title Il of the Social Security Act, whichever cones first”
unconstitutional is affirned. The judgnment of the court of
appeal declaring the remainder of La. R S. 23:1221 (3)(d)(iii)
unconstitutional 1is reversed. The case is remanded to the
district court for further proceedings. Costs are assessed

agai nst def endants.
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