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SUPREME COURT OF LOUISIANA
No. 99-K-1283
STATE OF LOUISIANA
VERSUS
BENJY WELCH

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL,
FIRST CIRCUIT, PARISH OF ASCENS ON

VICTORY, J.

We granted awrit inthis case to determine whether the defendant was denied
his constitutional right to confront a witness that was testifying against him. After
reviewing the record and the applicable law, we hold that the procedure employed by
thetrial court deprived the defendant of hisright to confrontation, and that this error
was not harmless. Therefore, we reverse the conviction of the defendant and remand
this case to the trial court for anew trial.

FACTSAND PROCEDURAL HISTORY

After abench trial, defendant was convicted of molestation of ajuvenile over
whom he had control or supervision, in violation of La. R.S. 14:81.2, and the
defendant was sentenced to ten years of imprisonment at hard labor. At the time of
trial, the alleged victimwas nineyearsold. She and her mother had been living with
the defendant since she was about one and one-half years of age. Although the
defendant was not the victim’ s father, she considered him as such.

In late 1996 or early 1997, the victim told one of her young friends that the

defendant was “fooling with her.” The victim told her friend not to tell anyone
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because the defendant had threatened to kill her mother if shetold anyone. Theregafter,
the friend repeated the allegation to her own mother and her mother told thevictim’s
mother about the victim’s allegations involving the defendant.

At trial, immediately before the alleged victim was called to testify, the State
moved to prevent the victim and the defendant from observing each other:

STATE:

Y our Honor, at thistime | would ask that the protection for [sic] theview
of the defendant for the victim be instituted by the Court because the
next witnessis the victim.

COURT:

Mr. Vega [defense counsel], for the record?

DEFENSE:

Judge, | presumewhat Mr. Long istalking about ishaving my client sit
behind the partition wall there with some paper taped up on it, and we
would object to that, Y our Honor. | think that in thisinstance the child
should have to face the person that she’s accusing of molesting her. |

think that there’' s a sobering effect to the fact that, if someoneisgoing to
accuse you, then you ought to have the right to be confronted by them
because there’ s some psychol ogical thingsthat may be going on between
the mother and/or child that the child might very well not prevaricate, or
lie, if she' s faced with the person that she's accusing. And so we would
object to it, Y our Honor.

COURT:

Well, under our law and under the jurisprudence, it’ s been that everyone
Is entitled to confront the accusers and to be in court and to see who it
Isthat is accusing you of a crime and to have yourself or your attorney
cross-examine or ask questionsto that witness. In the situation we have
now isasgituation that we have smilar to thisin other cases, that when we
have witnesses of atender age that perhaps may suffer sometraumatic -
might have some traumatic effect just for being here in court, not
necessarily because something ever happened to them, the law has
provided us or given usaway to protect that witness so that we do not -
“we’” meaning the court system itself, the Court, the judge, the attorneys,

the ambiance of the room does not add to that traumatic event if itisa
traumatic event. Because of that, onceit’s requested by this Court, this
Court will abide by that, the wishes of the district attorney’ s office, and
will shield the witness from actualy viewing the defendant. The
defendant, however, will bein court. Hewill be able to be present during
her testimony. Heis present during her testimony. He can seewhoitis
that’ s confronting him, and aso, and most importantly, his attorney is
hereto ask questions, cross-examine, and of course confer with hisclient
as far as any cross-examine or questions he may want to ask. So
because of that, the Court’s going to overrule your objection, is



going to instruct Mr. Welch to take a seat behind the wall over there, or
not the wall, but the shield.

DEFENSE:

To which ruling of the Court we, again, object and specifically --
COURT:

We'll note your objection for the record.

DEFENSE:

--gpecifically note that we believe that if child [sic] had to confront the
person, that the relationship between the child and the father was such,
not the father, and Mr. Welch, was such that it was aloving relationship
and that she would not consistently tell what we think was planted in her
mind.

At that point, the defendant was placed behind a“shield.”?

The defendant appealed his conviction to the court of appeal, urging, inter alia,
that the procedure utilized by thetrial court wasinappropriate in that it denied him his
right to confront witnesses against him, as secured by the Sixth Amendment to the
Constitution of the United States; Article I, Section 16 of the Louisiana Constitution
of 1974; and La. R. S. 15:273. In addition, the defendant claimed that the trial court
did not act in accordance with La. R.S. 15:283,2 which provides for the shielding of
young witnesses in Louisiana courtrooms.

The court of appeal affirmed the conviction, holding that the procedure utilized

by thetrial court did not violate the defendant’ s confrontation rights. Statev. Welch,

'Counsdl for the State stated, at oral argument, that the defendant sat behind aclear glasswall in
the court’ sentranceway that was about 9-10feet behind the defense counsdl’ stable. Paper was put over
the glassto shield the defendant from the victim and the victim from the defendant.

% ouisiana Revised Statutes Title 15, section 283 provides:
A. Onitsown motion or on the motion of the attorney for any party, a court may order
that thetestimony of achild under fourteen years of age who may have been physicaly or
sexually abused be taken in aroom other than the courtroom and be simultaneously
televised by closed circuit television to the court and jury, when the court makes a specific
finding of necessity based upon both of the following:

(1) Expert testimony that the child would be likely to suffer serious emotional
distressif forced to give testimony in open court.

(2) Expert testimony that, without such s multaneoustel evised testimony, thechild
cannot reasonable communicate his testimony to the court or jury.

B. Thecourt shdl ensurethat the child cannot seeor hear the accused unless such viewing
isrequested for purposes of identification. However, the court shall ensure that the
accused is afforded the ability to consult with his attorney during the testimony of the
child....



98-0638 (La. App. 1 Cir. 4/1/99), 744 So. 2d 64. The appellate court reasoned that
La R.S. 15:283 was inapplicable to this case because the victim remained in the
courtroom during the duration of her testimony and that the record indicates that the
victim had the opportunity to see the defendant and the defendant had the opportunity
to seeher.> We granted the defendant’ swrit. Statev. Welch, 99-1283 (La. 11/19/99),
750 So. 2d 207.
DISCUSSION

The Confrontation Clause of the Sixth Amendment to the United States
Constitution providesthat “[i]n al criminal prosecutions, the accused shall enjoy the
right . . . to be confronted with the withesses against him.” Thisright provides*‘two
types of protections for acriminal defendant: the right physically to face those who

testify against him, and the right to conduct cross-examination.”” Coy v. | owa, 487
U.S. 1012, 1017, 108 S.Ct. 2798, 2801 (1988). However, public policy considerations
and necessities may take precedent over “face-to-face’ confrontation. Maryland v.
Craig, 497 U.S. 836, 849, 110 S.Ct. 3157, 3165 (1990).

It is important to note that Coy involved a factual situation that was almost

identical tothe one before us. Relying upon an lowastatute, thetrial court allowed the

use of alarge screen to be placed between the defendant and the witness stand

*The Court of Appeal erroneoudy stated that the record indicates that the victim and the defendant
had the opportunity to see each other based upon the following:

DEFENSE: [Thevictim], I'mMr. Vega, and | represent your daddy, Mr. Welch, Benj[y]

Welch, isthat him?

VICTIM: Yes, Sir.
Taken out of context, this exchange might support theinterpretation given toit by the court of apped.
However, given the fact that the defendant lived with the victim, identification was not the issue.
Furthermore, identifications are usually made during the state’ s direct examination of the victim.
Additionally, thetranscript usually indicates when an identification hasbeen made, i.e., “let therecord
reflect that the witness has identified the defendant.” Finadlly, the State did not make any objections,
indicating that the victim and defendant could not see each other. The State would have surely objected
if the defendant and the victim were able to see each other. Under these circumstances, defense counsdl’s
inquiry obviously refers to the defendant’ s name which defense counsel had just stated, not to the
identification of the victim.



during the testimony of two thirteen-year-old females. The State argued that the statute
created an exception to “face-to-face” confrontation by thelegislature sfinding that
there is a presumption of trauma to victims of sexual abuse that outweighs the
defendant’ sright to confrontation. However, the United States Supreme Court held
that the defendant’ s right to confrontation was violated since the screen enabled the
complaining witnesses to avoid viewing the defendant as they gave their testimony.
Further, the Court suggested that any exception to “face-to-face” confrontation
“would surely be alowed only when necessary to further an important public policy,”
but only on “something more than the type of generalized finding [a legislative
presumption of trauma] underlying such astatute.” Coy, 487 U.S. at 1021, 108 S.Ct.
at 2803. However, the Court “1€[ft] for another day” the question of whether any such
exception exists. |d.

In Craig, the Supreme Court found an exception for child witnessesin child
abuse cases:

Accordingly, we hold that, if the State makes an adequate showing of

necessity, the state interest in protecting child witnesses from the trauma

of testifying in achild abuse case is sufficiently important to justify the

use of aspecial procedure that permits a child witness in such cases to

testify at trial against a defendant in the absence of face-to-face

confrontation with the defendant.
Craig, 497 U.S. at 855, 110 S.Ct. at 3169. However, the Court held that thisfinding
of necessity must be a case-specific one. The trial court must hear evidence and
determine whether the special procedure is necessary to protect the child witnessfrom
trauma caused by the presence of the defendant. It isnot sufficient for thetria court
to find that the witness needs protection from courtroom trauma generally. In
addition, “the trial court must find that the emotional distress suffered by the child

witness in the presence of the defendant is more than de minimis, i.e., more than



‘mere nervousness or excitement or some reluctanceto testify.’”# 1 d. at 856, 110 S.Ct.
at 3169 .

In accordance with these Supreme Court holdings, the Louisiana Legidature has
provided a procedure whereby a Louisiana court can order that the testimony of
witnesses under fourteen years of age be taken without “face-to-face” confrontation
when the court has made a specific finding of necessity. See La. R.S. 15:283.
However, neither the State nor the trial court attempted to comply with this statute,
which requires expert testimony that the child would likely suffer serious emotional
distressif forced to give testimony in open court and cannot reasonably communicate
his testimony to the court or jury in open court.

We find that the procedure utilized by the trial court here violated the
defendant’ sright to confrontation guaranteed by the Sixth Amendment as interpreted
in Coy and Craig. As can be seen from the record, the State presented no case-
specific evidence to prove the necessity of protecting this child from the trauma of
testifying against the defendant. The trial court ordered the “screening” of the
defendant merely on ageneralized statement of possible traumafor child witnesses.®

Theviolation of defendant’ sright to confrontation may be harmlesserror, State
v. Murphy, 542 So. 2d 1373 (La. 1989), and isto be analyzed by assuming that the
damaging potential of “face-to-face” confrontation was fully realized, then asking

whether the reviewing court may conclude that the error was neverthel ess harmless

“To stress how narrowly this exception is construed, it isimportant to note that this was a 5-4
decison. Thefour dissenting justicesbelieved that this child witness exception isnot alowed under the
Sixth Amendment: “ Perhapsthat is a procedure today’ s society desires; perhaps (though | doubt it) itis
evenafair procedure; but it isassuredly not aprocedure permitted by the Congtitution.” Craig, 497 U.S.
at 860,110 S.Ct. at 3172 (Scalia, Brennan, Marshall, and Stevens, JJ. dissenting) (noting that the only
exception to the confrontation clause is hearsay testimony).

*Thetria court stated that “when we have witnesses of atender age that perhaps may suffer some
traumétic -- might have some traumétic effect just for being herein court, not necessarily because something
ever happened to them, the law has provided us or given usaway to protect that witness.” (emphasis
added).




beyond areasonable doubt. Delawarev. Van Arsdall, 475 U.S. 673, 106 S.Ct. 1432
(1986). Theimportance of the testimony of the witnessin the state' s case, whether
It is cumulative, the presence or absence of evidence corroborating or contradicting
the testimony, the extent of the cross-examination permitted, and the overall strength
of the state’ s case are factors to be considered in determining whether the error was
harmless. 1d.; seealso Statev. Code, 627 So. 2d 1373, 1384 (La. 1993) (noting that
before areviewing court declares an error harmless beyond areasonable doubt it must
find that the verdict “‘ actually rendered in thistrial was surely unattributable to the
error’”).

In this case, the evidence, other than the victim’ s testimony, consisted of her
hearsay statement to her young friend and the coroner’ s testimony that the victim’s
hymen was not intact. Sincethe coroner’s evidence does not necessarily indicate the
defendant’ squilt, and the remaining evidence rested on the victim’ scredibility, “face-
to-face” confrontation of the victim was extremely important. Under these
circumstances, we cannot conclude that the conviction in this case was surely
unattributable to the confrontation error.

CONCLUSION

The trial court’s requiring the defendant to sit behind a screen during the
victim’ stestimony without aspecific finding of necessity based upon expert testimony
violated the defendant’ s right to confrontation guaranteed by the Sixth Amendment to
the Constitution and was not harmless error under the facts of this case.

DECREE
For the reasons stated, the defendant’ s conviction and sentence are reversed.

The case isremanded to the trial court for anew trial.



REVERSED AND REMANDED.



