Ed. Note opinion rel eased April 11, 2000
SUPREME COURT COF LQUI SI ANA

NO. 99-K-1849
STATE OF LQOUI SI ANA
V.
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Robert M Mers was indicted by the grand jury for the
mansl aughter of New Ol eans police officer Joseph Thomas and the
mansl aughter of Jessie Lopez in violation of La. R S 14:31.
The indictment charged that the manslaughters were commtted
during the perpetration of a felony, specifically a violation of
the Controlled Dangerous Substances Act. After trial by jury,
defendant was found guilty as charged. He was sentenced to
serve twenty years at hard labor on each count, wth the
sentences to run concurrently. The court of appeal reversed
defendant’s convictions and sentences.!? Upon the state’s
application, we granted certiorari to review the correctness of
t hat deci sion. 2

Evidence at trial established that the New Ol eans Police
Departnment received information over its narcotics hotline that
a Cuban male was selling crack cocaine at 1118 St. Andrew Street
in New Oleans. On July 18, 1996, detectives fromthe narcotics
unit set up a surveillance of the house at that address.
Detective Keith Fredericks was assigned primary responsibility
for the surveillance, and watched the house from a position
directly across the street. Det ectives Paul Toye and Joseph

Thomas al so conduct ed
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surveillance from a different |ocation. Al'l three detectives
observed a white male arrive at the residence on a bicycle at
approximtely 8:15 p.m This white nale was wearing a dark t-
shirt and jeans, and was later identified as defendant.
Def endant entered the residence using a key.

The detectives did not observe any narcotics activity prior
to defendant’s arrival. However, about fifteen mnutes after
def endant entered the residence, they saw a wonman approach the
house and knock on the door. Def endant answered the door and
had a conversation with the woman. She handed hi m what appeared
to be US. currency and he retrieved an object from inside the
house and handed it to her. The detectives observed two other
i ndi vidual s approach the house and nake simlar transactions.
They did not observe a Cuban nmale on the prem ses at any tine
during their surveillance.

Det ecti ves Toye and Thomas sought a search warrant based on
the tip fromthe narcotics hotline and on their own observations
of what appeared to be narcotics activity. A search warrant was
obtained at 10:09 p.m Approxi mately eight officers proceeded
to defendant’s residence to execute the warrant. Upon their
arrival, they observed a Cuban male, later identified as Jessie
Lopez, sitting on the front steps. As soon as Lopez saw the
officers, he ran inside the house and |ocked the door behind
hi m Detectives Toye, Thomas, M chael Harrison, and Gabri el
Favoroth pursued Lopez inside the house after announcing
t hensel ves as police officers and forcing open the door with a
battering ram

Def endant was apprehended by Detective Harrison in the den.
Detective Harrison ordered him to the floor and defendant
cooperated. Detectives Toye and Thomas proceeded to the rear of
t he house, where they observed a closed bedroom door with |ight
shining from underneath it. Believing that Lopez had fled into
t hat bedroom Det ecti ve Thonas opened the door. Lopez imredi ately

fired two shots, one of which hit Detective Thonas in the chest.



Detective Thomas backed out of the doorway and fell to the
ground in the hallway. At that point, Detective Toye could see

that Lopez had barricaded hinself between the bed and wall and

was hiding behind a bucket. When Lopez continued to fire,
Detective Toye shot and killed Lopez. Det ective Thomas was
taken to the hospital by a fellow officer. He died about an

hour |ater.

The case was re-classified as a homcide investigation once
Lopez was determned to be dead at the scene. Sergeant Cynthia
Patterson of the homcide division took charge of t he
i nvesti gati on. She and Detective Donald N les conducted a
search of the residence. In the bedroom where Lopez was killed
they found a .25 caliber automatic weapon and several enpty
shells near his body. In that sanme room they also found eight
rocks of <crack cocaine wapped in individual packages, and
various drug paraphernalia including syringes, razor bl ades, and
a crack pipe. The officers also discovered sonme Vicodin pills
hi dden i nside an eyegl ass case on the bedside table. 1In severa
roons, including the den where defendant was apprehended, they
found | oose marijuana and partially snoked marijuana cigarettes.

Peter Richarne testified that he nmanaged the duplex at 1116-
1118 St. Andrew Street for his nother. He rented the downstairs
apartment to defendant, and defendant subsequently brought in
Lopez as a roomate. At defendant’s request, the receipt for
the June 1996 rent was made to defendant, but the receipt for
the July 1996 rent was nmade to Lopez. M. Richarne stated that
on the two or three occasions he had visited the property, both
def endant and Lopez were there. To his know edge, defendant and
Lopez were both living there up until the day of the shooting.

The tenants of the upstairs apartnment, Kirk Hooter and Tamry
Snelley, also testified. They both stated that defendant had
originally lived with Lopez downstairs, but that he had noved
upstairs due to a falling out with Lopez. On the night of the

shooti ng, defendant had conme inside the upstairs apartnent after



getting off work, but headed downstairs to speak to Lopez about
a job Lopez had asked defendant to secure for him Ms. Snel |l ey
testified that she thought crack cocaine was sold from the
downstairs apartnent. M. Hooter also stated that he believed
Lopez was involved in selling narcotics.

The sole issue presented for our consideration is whether
there is sufficient evidence to support defendant’s convictions
for the manslaughter of Oficer Joseph Thomas and the
mansl aughter of Jessie Lopez while engaged in the perpetration
of a violation of the Controll ed Dangerous Substances Act.

When considering a claim of insufficient evidence, a
reviewing court nust determne whether, after viewng the
evidence in the light nost favorable to the prosecution, any
rational trier of fact could have found the essential elenents

of the crine beyond a reasonabl e doubt. Jackson v. Virginia,

443 U.S. 307, 319 (1979); State v. Captville, 448 So. 2d 676,

678 (La. 1984).
La. RS 14:31 defines the crine of manslaughter to include
what is known as “felony nmanslaughter.” The statute provides:

Mansl aughter is:

* * %

(2) A homicide conmtted, wthout any intent to
cause death or great bodily harm

(a) Wien the offender is engaged in the
perpetration or attenpted perpetration of any
felony not enunerated in Article 30 or 30.1, or
of any i ntentional m sdeneanor directly
affecting the person.

This court interpreted the reach of this statute in State

v. Garner, 238 La. 563, 115 So. 2d 855 (La. 1959). In that
case the defendant was involved in an argunent with a
bartender and lunged at himwth a knife. Acting in self-
defense, the bartender pulled a gun and fired a shot that

m ssed the defendant but hit and killed an innocent bystander.
The def endant was charged with mansl aughter during the
perpetration of an attenpted nurder. Although the defendant
did not pull the trigger hinself, the state’s theory was that
in lunging at the bartender the defendant had set into notion
a series of events that naturally led to the death of the
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byst ander .

I n eval uati ng whet her the fel ony mansl aughter doctrine
extended to any death that occurred during the perpetration of
a felony, the court carefully exam ned the statutory | anguage.
Concl udi ng that adopting the state’s theory “woul d be anendi ng
and enlarging the scope of the statute,” the court held that
the felony nmansl aughter doctrine only applied to a def endant
if he did the act of killing or the act was done by an
acconplice in the underlying felony. The court relied on the
rule requiring strict construction of penal statutes, and
reasoned:

In LSA-RS. 14:30-31, the nmeaning of the word
“offender” is not spelled out. W feel that its
meani ng can best be discovered by considering it in
association with its acconpanying words. In LSA-R S.
14:31, it is recited that a homcide is conmtted when
the “offender” is engaged in the perpetration or
attenpted perpetration of a felony not enunerated in
Article 30 or any intentional msdeneanor directly
affecting the person. No nention is nade therein that
the “offender” is responsible for the result of a self
defensive act committed by the person attacked. No
intimation is made that the “offender” stands in the
shoes of the person protecting his person and property
with arns. W believe, as did the trial judge, that

the legislative intent in enploying the word
“of fender” contenplated the actual Kkiller. A
consideration of the term “offender” in connection

with the words acconpanying it precludes our
affirmation of the theory advanced by the State; it is
quite obvious that the Legislature overlooked a
situation simlar to the instant one. 238 La. at 585-
86, 115 So. 2d at 863-64.

The Garner court was constrained to conclude that the defendant
was not liable for the death of the innocent bystander because
the defendant did not pull the trigger hinmself and the bartender
who did the actual shooting was not acting in concert with the
def endant . The court appeared dissatisfied with the particular
result mandated by the statute, but recognized that it is “a
matter which addresses itself to the |awrakers.” 238 La. at
587, 115 So. 2d at 864.
The hol ding of Garner was revisited by this court in

State v. Kalathakis, 563 So. 2d 228 (La. 1990). 1In

Kal at haki s, the police conducted a raid on a nobile hone

shared by the defendant and a man



named Patrick Langl ey who were suspected of using the nobile
home to manufacture drugs. When the police arrived on the
scene they observed a heavily arned man, later identified as
Larry Cal houn, |eave the hone. Cal houn ran when he realized
the officers were approachi ng, and he was pursued by several
officers. Approximately one-quarter mle fromthe nobile hone
Cal houn turned and fired at the police. The officers returned
fire and killed him In the nmeantine, the rest of the police
team entered the nobile home. One officer outside could see
t hrough a bedroom wi ndow t hat t he defendant was arned and
poised to fire on the officers when they entered the room
That officer broke the wi ndow and ordered the defendant to drop
her weapon. The defendant was convicted of attenpting to
manuf act ur e nmet hanphet am ne, the mansl aughter of Cal houn, and
the attenpted mansl aughter of the officer who was about to
enter the bedroom The court of appeal affirnmed her conviction
for the mansl aughter of Cal houn, reasoning that by
manuf act uring drugs and arm ng hersel f, the defendant had set
in nmotion a chain of events that resulted in Cal houn's death.
This court reversed the defendant’s conviction for felony
mans| aughter. Al though the state urged us to nodify Garner and
adopt a less restrictive rule of crimnal liability in felony
mans| aught er cases, we stated that “even if we were inclined”
to do so, “the evidence in the present case was insufficient
for a rational juror to conclude that defendant’s conduct
related to the manufacturing of drugs was a substantial factor
in bringing about Cal houn’s death.” 563 So. 2d at 233. Under

the facts presented in Kalathakis, it was sinply unnecessary

for the court to go beyond the Garner rule.

We explained in Kalathakis that the felony nurder doctrine

operates as a substitute for the nental elenment of intent, but the
physi cal elenent of the defendant’s act or conduct in causing the
death nust still be proved. 563 So. 2d at 231. It has |ong been

recogni zed that “the thing which is inputed to a felon for a



killing incidental to his felony is malice and not the act of

killing.” Commonwealth v. Redline, 137 A 2d 472, 476 (Pa. 1958).
In ascertaining the circunstances wunder which this physical
el enent may be satisfied, our inquiry begins with the provisions
of our felony mansl aughter statute.

The Loui si ana | egi sl ature has defined fel ony nmansl aught er
as a homcide conmtted wthout intent “[w hen the offender is
engaged in the perpetration or attenpted perpetration of [an
unenunerated] felony.” La. RS 14:31 (A)(2). A crimna
statute nust be given a genuine construction consistent with
the plain neaning of the language in light of its context and

the purpose of the provision. La. RS. 14:3; State v. Leak,

306 So. 2d 737, 738 (La. 1975). Courts are not enpowered to
extend the terns of a crimnal provision to cover conduct which
is not included within the definition of the crine. La. RS

14:3; State v. Amato, 96-0606, p.5 (La. App. 1st Cr. 6/20/97);

698 So. 2d 972, 979.

W are forced to conclude, as did the Garner court, that
by enploying the term“offender” in the fel ony mansl aught er
statute, the legislature has prescribed that the physica
el ement may only be shown by proof that the defendant or an
acconplice perfornmed the direct act of killing. Taken in the
context of the surrounding words, the term“offender” plainly
refers to the person who perforned the act of killing while
si mul t aneously engaged in the perpetration of an unenunerated
felony. The “offender” may al so be any person jointly engaged
in the felonious activity wwth the actual killer according to
the well established rule that all persons concerned in the
comm ssion of a crine are liable for the crimnal acts of the

other participants. La. RS. 14:24; State v. Anderson, 97-

1301, p. 5 (La. 02/06/98); 707 So. 2d 1223, 1224. However,
because the statute defines fel ony nansl aughter to include only
those killings conmtted by one acting in furtherance of a
felony, it precludes crimnal liability for deaths that are not

at the hands of a defendant or his co-felons.



Qur approach is in accordance wth that taken by the vast
majority of states that have considered this issue.? Cenerally
referred to as the “agency” theory of liability, this approach
hol ds that “the doctrine of felony nurder does not extend to a
killing, although grow ng out of the comm ssion of the felony,
if directly attributable to the act of one other than the
def endant or those associated wth himin the unl awful

enterprise.” State v. Canola, 374 A 2d 20, 23 (N.J. 1977).

Therefore, a felon is not liable for his co-felon's death if
the co-felon is killed by a victimor a police officer

attenpting to thwart the crine. See Canpbell v. State, 444

A 2d 1034, 1042 (M. 1982); Jackson v. State, 589 P.2d 1052,

1052 (N.M 1979); State v. Crane, 279 S.E. 2d 695, 696 (Ga.

1981); State v. Severs, 759 S.W2d 935, 938 (Tenn. Crim App.

1988). On the other hand, the defendant is responsible for any
| et hal acts perpetrated by his co-felons in furtherance of

their conmmon design. See Canpbell, 444 A 2d at 1042; Redline,

137 A 2d at 476; People v. Washington, 402 P.2d 130, 134 (Cal.

1965). Several courts enploying the agency theory have noted
that any extension of felony nurder liability beyond acts
commtted by the defendant or his co-felon is exclusively a

| egislative matter. See Severs, 759 S.W2d at 938; Crane, 279

S.E.2d at 697; State v. Bonner, 411 S. E. 2d 598, 604 (N. C

1992).
A mnority of jurisdictions have adopted the so-called

“proxi mate cause” theory in felony nurder cases® but generally

3 See State v. Jones, 859 P.2d 514, 515 (Ckla. Crim App.
1993); State v. Bonner, 411 S.E. 2d 598, 599 (N C. 1992); Mnnesota V.
Branson, 487 N.W2d 880, 885 (Mnn. 1992); State v. Severs, 759
S.W2d 935, 938 (Tenn. Crim App. 1988); Canpbell v. State, 444 A 2d
1034, 1042 (Md. 1982); State v. Crane, 279 S.E 2d 695, 696 (Ga.
1981); Weick v. State, 420 A 2d 159, 161-62 (Del. 1980); Jackson v.
State, 589 P.2d 1052, 1052-53 (N.M 1979); State v. Rust, 250 N.W2d
867, 875 (Neb. 1977); Alvarez v. Denver, 525 P.2d 1131, 1132 (Colo.
1974); dark County Sheriff v. Hicks, 506 P.2d 766, 768 (Nev. 1973);
Peopl e v. Washi ngton, 402 P.2d 130, 134 (Cal. 1965); Commonwealth v.
Redline, 137 A 2d 472, 476, 482-83 (Pa. 1958); Commobnwealth v. More,
88 S.W 1085, 1086 (Ky. 1905).

4 See Palmer v. State, 704 N.E 2d 124, 126 (Ind. 1999); State
v. Lowery, 687 N E.2d 973, 977 (IIl. 1997); State v. Hernandez, 624
N. E. 2d 661, 662, 664-665 (N. Y. 1993); State v. G nen, 516 N.W2d 399,
401 (Ws. 1994); Mkenas v. State, 367 So. 2d 606, 609 (Fla. 1978).
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only when such a theory 1is mandated or supported by the
jurisdiction’s statutory |anguage.?® Under this theory, a

defendant is liable for “any death proximately resulting fromthe

unl awful activity--notwithstanding the fact that the killing was
by one resisting the crine.” State v. Lowery, 687 N E 2d 973
975-76 (Ill. 1997). This theory is often limted by the

requirement that the death be a foreseeable consequence of the

felony. See People v. Hernandez, 624 N E. 2d 661, 665 (N. Y. 1993).

Under Loui siana’s f el ony mansl| aught er statute, t he
prosecution was required to prove that defendant and Lopez were
engaged in the perpetration of a felony not enunerated in Articles
30 or 30.1 and that Lopez killed in furtherance of the comm ssion
of this felony. A violation of +the Controlled Dangerous
Substances Act, La. RS 40:961 et seq., is a felony not
enunerated in Articles 30 or 30.1. Violations of the Act include
a variety of offenses, including distribution of narcotics,
possession, and possession with the intent to distribute. La
R S. 40:967(A), (O.

No |less than three officers observed defendant nmaking drug
sales from his hone. Wen the residence was searched
i ndividually wapped pieces of crack cocaine and various drug
paraphernalia were found. The evidence also established that
both defendant and Lopez resided at the |ower apartnent on St
Andrew Street. The police had originally received a tip that a
Cuban male was selling crack cocaine at that address, and when
they arrived to execute a search warrant of the residence they
observed a Cuban male dart inside the house. Lopez barricaded

hinself in the back bedroomw th the

> See, e.qg.. Hernandez, 624 N E.2d at 663-665 (applying
proxi mate cause theory due to statutory |anguage hol ding a person
cul pabl e when, during the conm ssion of a felony, he or an acconplice
“causes the death” of a person); O nmen, 516 NNW2d at 404 (sane);
State v. Martin, 573 A 2d 1359, 1370-71 (N.J. 1990) (noting that
| egi sl ature intended to adopt the proxi mate cause theory when it
del eted the requirenent that the death occur “in furtherance of” the
conmi ssion of a felony); Mkenas, 367 So. 2d at 608-09 (applying
proxi mate cause theory to statute defining felony nurder as “when a
person is killed in the perpetration of [any enunerated felony] by a
person ot her than the person engaged in the perpetration of .
such felony, the person perpetrating or attenpting to perpetrate such
felony shall be guilty of rmurder . . .7).




narcotics and engaged in a shoot-out with police. Lopez was in
possession of the crack cocaine at the tinme of the shooting, and
there was testinony from the neighbors that he had been invol ved
in selling narcotics.

Viewwing the evidence in the light nost favorable to the
prosecution, a rational factfinder could have found beyond a
reasonabl e doubt that Lopez was aiding and abetting defendant in
one or nore of the followng violations of the Controlled
Dangerous Substances Act: distribution of crack cocaine,
possession of crack cocaine or possession with the intent to
di stribute. As an acconplice with Lopez in the wunderlying
felony, defendant is liable for Lopez’s actions in killing
O ficer Thomas. The court of appeal erred in holding otherw se.

Regarding the second count of nanslaughter, there was not
sufficient evidence to conclude that defendant, or anyone acting
in concert with defendant, was responsible for the death of
Lopez. The evidence clearly established that Detective Toye shot
Lopez in self-defense. Defendant is not crimnally liable for
the lethal act of a third party commtted in an effort to resist
hi s felony. Accordingly, we will affirm defendant’s conviction
and sentence for Oficer Thomas, and reverse his conviction and

sentence for Jessie Lopez.

DECREE
For the foregoing reasons, we reverse the court of
appeal ' s judgnent reversing defendant’s conviction and sentence
for Oficer Thomas, and affirmhis conviction and sentence for
that offense. W affirmthe court of appeal’s judgnent

reversi ng defendant’s conviction and sentence for Jessie Lopez.
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