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SUPREME COURT OF LOUISIANA

No. 99-KA-0553
STATE OF LOUISIANA
Versus
ANTOINETTE FRANK

On Appea From the Criminal District Court for the Parish of Orleans,
Honorable Frank J. Marullo, Judge

KIMBALL, J.

Thisisadirect appeal from a conviction of first degree murder and a sentence of death.
La Cong. art. VV, 8 5(D). The defendant’ s appeal isbased on atotal of thirty-two assignments of error.!
However, the principal issuesinvolve (1) the denial of the defendant’ s pre-trial motion to be declared
indigent for the purposes of obtaining state-funded experts; and (2) the denid of the defendant’ s motion
for change of venue. Wefind that none of the defendant’ sarguments concerning the guilt phase of her trid
condtitutereversibleerror; therefore, thedefendant’ sconvictionisaffirmed. However, wefind that thetrid
court erred by failing to declare the defendant indigent for the purposeof allowing her the opportunity to
show entitlement to state-funded psychiatric and mitigation expert ass stancefor the sentencing phase of
her trid. Thedefendant’ scaseis, therefore, remanded to thetrial court in order for it to hold an evidentiary
hearing asto whether the defendant was entitled to state-funded expert assistance for the penalty phase
of her trid. If, after ahearing on the matter, the court determines shewas so entitled, it isto vacate the
defendant’ s sentence and order anew penaty phase at which the defendant will have the benefit of that
expert assstance. If thetrial court finds that the defendant cannot make the proper showing of need for
obtaining state funds, the defendant may apped that decision to this court aong with the other assgnments

of error regarding the penalty phase of her trial, the merits of which we do not reach at thistime.

The assignments of error not discussed in this opinion do not congtitute reversible error and are
governed by well-settled principles of law. Thoseassignmentsare reviewed in an unpublished appendix
that will comprise a part of the official record in this case.
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Eacts

On March 4, 1995, the defendant, then an officer with the New Orleans Police Department, and
Rogers Lacaze were arrested and charged with three counts of first degree murder for the deaths of Ronald
Williams, HaVu, and Cuong Vu. The murders occurred in the early morning hours at the Kim Anh
Restaurant in New OrleansEast. TheVVu family owned the restaurant, and Ronald Williamswasan off-
duty policeofficer performing security detail that evening at therestaurant. The defendant had occasiondly
worked at the restaurant asasecurity guard and wasfamiliar with the VVu family and Ronald Williams. She
and her co-defendant visited the restaurant several times on the night of the murders.

Astherestaurant was closing early that morning, Chau V u, sister of two of thevictims, went into
thekitchen to count money. Shereentered the dining room of the restaurant to pay Ronad Williams, when
shenoti ced the defendant approaching the restaurant yet again. Sensing something waswrong, Chau'Vu
ran back to the kitchen and hid the money in the microwave before returning to the front of the restaurant.
Using a stolen key, the defendant entered the restaurant and began to walk quickly to the back of the
building, pushing Chau, one of Chau’ sbrothers, Quoc, and arestaurant employee along with her. Shots
rang out, and the defendant ran back to the front of the restaurant. Chau, Quoc, and the employeehidin
acooler in the kitchen, concerned because they did not know the wheregbouts of Chau' sand Quoc' ssster
and brother, Haand Cuong. From inside the cooler, Chau and Quoc could partially see the front of the
restaurant. Chau initialy could see the defendant, who appeared to be looking for something. The
defendant moved out of Chau’ sline of vision, and then the three hiding heard additiona gunshots. Quoc
next observed the defendant searching in the areawherethe Vus usualy kept their money. Hethen saw
her walk over to the areawhere he later found the bodies of his brother and sister, and he heard more
gunshots. After the defendant and Rogers L acaze | ft the premises, Quoc emerged from the cooler and
called 911 to report the murders.

After police officersarrived on the scene, the defendant returned to the restaurant aswell. She
approached Chauw, asking her what happened. Chau found another officer and reported what she had
witnessed. After Chau wasinterviewed in more detail, the defendant and Rogers L acaze were arrested

and charged with first degree murder.



The defendant and Rogers L acaze were indicted by an Orleans Parish Grand Jury on April 28,
1995. Their trials were severed, and Rogers Lacaze wastried first on July 17-21, 1995, found guilty as
charged, and sentenced to death. The defendant’ strial began on September 5, 1995, and on September
12, 1995, thejury returned aguilty verdict on all counts and recommended a sentence of death asto all
counts. The defendant was formally sentenced to death on October 20, 1995.

Motion to be Declar ed | ndigent

In her first Sx assignment of errors, the defendant arguesthat thetrial court abused itsdiscretion
innot finding her indigent. She further arguesthat she was entitled to make ashowing of need for state-
funded experts, but that her right wasforeclosed by the court’ sdenid of her motion onindigent status. See
State v. Touchet, 93-2839, p. 6 (La. 9/6/94), 642 So.2d 1213, 1216 (holding that “for an indigent
defendant to be granted the services of an expert at the expense of the state, he must establish that there
exists areasonable probability both that an expert would be of assistance to the defense and that the denid
of expert assistance would result in a fundamentally unfair trial").

On August 29, 1995, gpproximately one week before the defendant’ strial wasto begin, thetrid

court conducted abrief evidentiary hearing on the defendant’ s motion to have herself declared indigent.?

Upon the court’ sinitia review of thetranscript of the August 29, 1995, hearing, it wasthe court's
belief that the defendant had moved for and had been denied indigent status at some earlier hearing,
although therewas no transcript of any other hearing on the matter. Thisbelief wasbased on transcribed
statements made by the court and defense counsel at that hearing referring to apreviousmotion and on the
fact that the defendant had filed awrit application with thiscourt in July, 1995, seeking review of thetria
court’ srefusd tofind her indigent. Thiscourt therefore entered an order on November 13, 2000, that the
trial court confirm that there was such a hearing and, if there had been one, provide this court with a
supplemental transcript of that earlier proceeding. Thetria court responded on November 27, 2000, that
there had been no other hearing on the defendant’ s indigent status prior to August 29, 1995.

Additiondly, when thetrial court submitted its per curium on November 27, 2000, it also provided
this court for thefirst timewith apartia transcript from ahearing on September 1, 1995, at which the
defendant’ sindigent statuswas again discussed. Thiscourt subsequently obtained afull transcript of that
proceeding on November 29, 2000. Thisisonly one example of the abysmal condition of therecord in
thiscase when it wasturned over to thiscourt for review and to what lengths the court has had to go to
obtain al transcripts relevant to this proceeding. Despite the court’ s diligent efforts from the beginning to
obtain afull record, it discovered at the late date of November 27, 2000, that atranscript of an important
proceeding was still missing.

Thetrouble the court hasfaced in obtaining the whole record in this case unnecessarily delayed its
ability tothoroughly and expeditioudly review the case. However, wedo not anticipatefacing thisproblem
again, asthe Rules of the Supreme Court were recently amended to providethat in al capital cases, “[t]he
district judge in the court in which the case wastried . . . shal certify that the record conformsto the
reguirement of this section [that the record contain compl ete transcripts of all proceedings] beforeitis
lodged in this Court.” La. Rules of Court (A)(1)(6)(e) (emphasis added).
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The court alowed the defendant to take the stand and testify asto her financial status and ability to pay
for the expert services shewasrequesting that the statefund. The defendant testified that her mother had
retained counsel for her, that neither she nor her family owned any real property, that she owned a
nineteen-year-old Ford Elite which she bought for $600, that she had accrued benefits with the New
Orleans Police department but did not know how much or how she could access the money, and that her
mother had sold her furniture for gpproximately $6000.00, which wasused to pay pre-existing obligations
and her attorney’s fee.

Thetrial court denied her motion on the following day, stating that she was not indigent.® In its
November 27, 2000, per curium to thiscourt on theissue of the defendant’ sindigent status, thetrial court
explained that it had not found the defendant indigent, becauseit found that she had certain fundsavailable
for her defense, congisting of $3800.00 in pension benefits, $1800.00 from furlough time, and $6000.00
from the sale of her furniture. Therefore, thetrial court based itsfinding on the fact that, at most, the
defendant at one time had available the approximate sum of $11,600.00 for her defense.

A trid court must consder severd factorsbefore determining whether adefendant is indigent and
may review its determination at any time during the proceedings. LouisanaRev. Stat. 15:147(B)(1)
provides that:

In determining whether or not aperson isindigent and entitled to
the appointment of counsd, the court shal consder whether thepersonis
a needy person and the extent of his ability to pay. The court may
consider such factors asincome or funds from employment or any other
source, including public assistance, to which the accused is entitled,
property owned by the accused or in which he has an economic interest,
outstanding obligations, the number and ages of dependents, employment
and job training history, and level of education.

Seealso Satev. Adams, 369 So.2d 1327, 1329 (La. 1979) (citing La. Rev. Stat. 15:147 and 15:148);

W. LaFaveand J. Israel, 2 Criminal Procedure 8 11.2(e) (1984) (recognizing that the Supreme Court has

*Thefollowing day, the court also ruled that the defendant would haveto pay for al transcriptsand
photographs after having investigated the defendant’ s retirement funds. The Court stated:

Mr. Jenkins, | have determined that thereis some three-thousand dollars plusthat isin the
retirement fund for Ms. Antoinette Frank. Those monies should besecured and they are
to pay for transcripts, the transcript today and the transcript that was done over the
weekend. Those monies- - - | have asked Mr. Hand who isamember of that Board to
explain the way that that money isto go directly to these Court Reporters for the numbers
of transcriptsthat they have had to do at your request. So there will be no free transcripts.



never offered aspecific definition of indigency, but noting that most jurisdictions consider thefollowing
factors. (1) income from employment and governmental programs such as social security and
unemployment benefits; (2) money on deposit; (3) ownership of real and personal property; (4) total
indebtedness and expense; (5) the number of persons dependent on the appellant for support; (6) the cost
of the transcript on appeal; and (7) the likely fee of retained counsel for the appeal.”).

Applying thesefactorsfor determining indigency to the evidence adduced at the August 29, 1995,
hearing and through thetria court’ sinvestigation into the defendant’ s benefitsfrom the police department,
therecord reflectsthefollowing: (1) defendant initially retained defense counsel through her mother; (2)
defendant had been terminated from the police force and was receiving no income; (3) defendant had
accrued retirement benefits of approximately $3,800, which thetrial court ordered to go directly tothe
court reporters; (4) defendant had accessto approximately $1800.00 from furlough time; (5) defendant
did not own any red property; (6) defendant owned a 1976 Ford Elite for which she paid $600, and which
was impounded by police; (7) defendant had sold al her furniture and effects two weeks after her arrest
for approximately $6,000; (8) defendant had her mother use money from sale of furnitureto pay existing
debtsand attorney’ sfees; (9) defendant’ s mother did not own any rea property and isdisabled; and (10)
defendant had $600 in savings at the time of her arrest, and nothing in savings a the time of theindigency
hearing. Inaddition, with the motion to proceed asan indigent, defendant and both her attorneys submitted
affidavits indicating that defendant had exhausted all of her personal funds.

Under the standards set forth in our jurisprudential and statutory law, the defendant wasindigent
for the purposes of obtaining state-funded expert assstance. Evenif, a onetime, the defendant may have
had access to approximately $11,000.00, Louisianalaw provides that the trial court may reassess a
determination of indigency at any time, in recognition of thefact that adefendant’ sfinancia status may not
be static and that adefendant may becomeindigent at any point inthe proceedings. SeelLa. Rev. Stat.
15:147 (A)(1)(a) (providing that adetermination of indigency “may be reviewed by thecourt at any . . .
stage of the proceedings’); Sate v. Barnes, 496 So.2d 1056, 1059 (La. App. 4th Cir. 1986) (finding that
adefendant isconsidered indigent for sentencing purposesif heisfound to beindigent at any pointinthe
proceedings, including while on appeal); Sate v. Huffman, 480 So.2d 396, 398-99 (La. App. 4th Cir.

1985) (same).



On August 29, 1995, the defendant testified that the $6000.00 received for her furniture had
already been used to satisfy pre-existing obligations and to pay attorney’ sfees. Further, thetrial judge
ordered that the money the defendant had accrued in her retirement fund go directly to the court reporters
for transcripts. At most, under thetria court’ scalculation, the defendant was | eft with approximately
$1800.00 at thetime of the pre-trid hearing. Even assuming she had accessto that money to pay counsd
and assuming that the entire $6,000 in proceeds from the sale of defendant's furniture all went to counsd's
fee, that sumislow compared to what a reasonable retained counsal might charge to represent someone
inacapita case. Wefurther notethat eight months after the defendant’ stria ended, the sametrid judge
declared her indigent for purposes of her gpped, dthough the record reflects no change in the defendant’s
financial status from the pre-trial hearing.

Thus, wefind that thetrid judge abused hisdiscretionin not declaring the defendant indigent at the
pre-trid hearing. However, that determination does not end the inquiry, asthe court must now consider
what, if any, prejudice the defendant suffered as aresult of not being declared indigent.

In Akev. Oklahoma, 470 U.S. 68, 76, 105 S.Ct. 1087, 1092, 84 L .Ed.2d 53 (1985), the United
States Supreme Court construed the Fourteenth Amendment’ sdue process clause to guarantee that, ina
prosecution against an indigent defendant, the state “take steps to assure that the defendant has afair
opportunity to present hisdefense.” One“step” the state must takeisto ensure that the indigent defendant
is provided with effective assistance of counsel. Strickland v. Washington, 466 U.S. 668, 104 S.Ct.
2052, 80 L.Ed.2d 674 (1984). A further component of the state’s obligation to provide effective
assistance of counsdl isto dso furnish theindigent defendant’ s counsel withal of the“‘ basic toolsof an
adequatedefense.’” Ake, 470 U.S. at 77, 105 S.Ct. at 1093 (quoting Britt v. North Carolina, 404 U.S.
226, 227, 92 S.Ct. 431, 433, 30 L.Ed.2d 400 (1971)).

The Court in Ake held that a state-funded psychiatric expertisa“basic tool” for adefendant’s
case, “when the defendant demonstratesto thetria judgethat hissanity at thetime of the offenseisto be
asignificant factor at trial. . . .” 470 U.S. at 83, 104 S.Ct. At 1096. This court has extended the
condtitutiond right of indigent defendants recognized in Ake to other types of expert ass stance consdered

crucia to anindigent’s defense.



For example, this court has held that the right to a private investigator may in many cases be an
adjunct totheright to counsdl, becausefurnishing counsd to theindigent defendant isnot enoughif counsd
cannot secureinformation on which to construct adefense. Statev. Madison, 345 S0.2d 485, 490 (La.
1977) (citing United Satesv. Johnson, 238 F.2d 565, 572 (2d Cir. 1956) (Frank, J., dissenting); Note,

The Indigent's Right to an Adequate Defense: Expert and Investigational Assistance in Criminal

Proceedings, 55 Cornell L.Rev. 632 (1970); Note, Right to Aid in Addition to Counsel for Indigent

Criminal Defendants, 47 Minn.L.Rev. 1054 (1963); ABA Standardsfor Crimina Justice Relating to

Proving Defense Services (1967), 8 1.5 and commentary). In Madison, the court reiterated the
fundamentad principle that the kind of trid aman gets cannot be made to depend on the amount of money
he has. Id. (citing Griffinv. Illinois, 351 U.S. 12, 76 S.Ct. 585, 100 L.Ed. 891 (1956)). Therefore,
when an indigent defendant showsthat hisattorney is unable to obtain existing evidence crucial to the
defense, the meansto obtainit should be provided for him. Id. (finding that indigent defendant in that case
had not made a sufficient showing of need to justify the procurement of an investigator).

In State v. Craig, 93-2515, 93-2654, 93-2589, p. 13 (La. 5/23/94), 637 So.2d 437, 446-47,
thecourt upheld atria court decision ordering payment for the services of aninvestigator, apsychologist,
and amitigation expert, finding that those serviceswere necessary to providetheindigent defendant with
an adequate opportunity to present hisdefense. However, the court in Craig recognized that an indigent
defendant’ sunlimited right to state-funded expert serviceswould carry with it agreat potentia for abuse.
Id. at 446. Therefore, the court emphasized that an indigent defendant wishing to obtain funding for the
production or gathering of any evidence must make ashowing of the necessity for those services. Id. at
447,

Thiscourt addressed the specific issue of what showing an indigent needsto makein order to
obtain state-funded expert assistance in more detail in Satev. Touchet, 93-2839 (La. 9/6/94), 642 So.2d
1213. Inthat case, the court elaborated on its holding in Craig, stating that:

Henceforth, for an indigent defendant to be granted the services
of an expert a the expense of the state, he must establish that thereexists
areasonable probability both that an expert would be of assistanceto the
defense and that the denial of expert assistance would result in a
fundamentally unfair trial. To meet this standard, a defendant must

ordinarily establish, with a reasonable degree of specificity, that the
assistance is required to answer asubstantia issue or question that is



raised by the prosecution's case or to support a critical element of the

defense. If thetria court findsthat the indigent defendant isableto meet

thisstandard, it isto authorize the hiring of theexpert at the expense of the

state.
Id. at 1216.

The court’s most recent pronouncement on this subject isfound in Sate v. Jones, 97-2593, p. 4
(La 3/4/98), 707 So.2d 975, 977, where it held that the retention of private counsel from a collateral
source of funds at no cost to the defendant did not affect a defendant’ s ability to proveindigency. The
court recognized that regardless of whether adefendant derives any ass stance from an ancillary source,
“[t]he determinative question isthe defendant’ sindigency” in assessing whether he or sheisentitled to make
ashowing of need for state-funded expert assistance. 1d. The court further suggested that even if a
defendant retainscounse at hisown expense, hemay gill beeligiblefor state-funded auxiliary services, but
hisalleged indigency status should be more closely questioned. Id. The Jones court concluded that a
defendant, who has private counsd retained by acollatera source, may sill be entitled to state funding for
expert assistance provided he or she can meet the requirements articulated in Touchet. 1d. at 977-78.
The court has made clear that an indigent defendant is entitled to present atria court with evidence

of hisor her need for state-funded expert assistance at a hearing on the matter. See Touchet, 642 So.2d
at 1221. Inthe present case, thetria court precluded the defendant from making such ashowing of need
by refusing to find her indigent in thefirst place. Whilethe defendant filed an ex parte application for expert
funding, specifically requesting psychiatric/psychol ogical expert assistancefor both theguilt and penaty
phase of her trid and amitigation expert/socia worker for the penaty phase and providing how much that

assistancewould cost, thetrial court failed to addressthe application or hold ahearing on the matter.* As

“At the August 29, 1995, hearing on the defendant’ sindigent status, defense counsd dso verbally
asked the court to consider the defendant indigent so she could hire a crime scene expert. On September
1, 1995, the district attorney stated for the record that it was his understanding that the defendant was
seeking state fundsin part for ablood spatter expert. However, the defendant’ s application to thetria
court for an ex parte hearing on her motion for fundsfor expert assistance did not include arequest for a
crimesceneexpert. Her application specificaly requested fundsfor apsychiatrist/psychologist for trial and
sentencing and amitigation expert for the pendty phaseonly. Further, on gpped, the defendant’ sargument
focusesonthedenia of fundsfor psychiatric and mitigation expert ass stance during the penalty phase of
thetrial. Therewas no argument raised asto the defendant’ s need for acrime scene expert or that the
defendant was prejudiced by the lack of one at trial.
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aresult, the defendant argues she was forced to go to trial without necessary expert assistance, which
prejudiced her ability to present an adequate defense at both the guilt and penalty phase.®

Regarding the defendant’ s request for psychiatric and/or psychologica expert assistance for the
guilt phaseof her trid, her argument that thetria court’ serror in not finding her indigent precluded her from
making the gppropriate showing of need for this assstance iswithout merit. Louisanalaw iswell-settled
that evidence of mental condition or defect isinadmissible at the guilt phase of a capitd case unlessthe
defendant has pleaded not guilty by reason of insanity. Satev. Koon, 96-1208, p. 19 (La. 5/20/97), 704
S0.2d 756, 768; Sate v. Deboue, 552 So.2d 355, 366 (La. 1989); Satev. Lecompte, 371 So.2d 239,
243 (La. 1978), on rehearing, (La. 5/21/79). The defendant never argued that she was insane or
incompetent to proceed at trid, and, therefore, she was not entitled to admit psychiatric testimony asto her
mental condition during the guilt phase in thefirst place. Therefore, thetrial court’ s finding that the
defendant was not indigent had no bearing whatsoever on the outcome of her case during the guilt phase
of the trial.

However, because both this court and the Supreme Court have repeatedly stressed that a capita
defendant hastheright tointroducevirtua ly any evidencein mitigation during the pendty phase of acapitd
trid, wefind thetria court committed error in not allowing theindigent defendant the opportunity to make
ashowing under Touchet asto her need for Sate-funded assistance for the purpose of presenting any such
mitigating evidence. See Satev. Brumfield, 96-2667, p. 50 (La. 10/20/98), 737 So.2d 660, 686 (citing
Lockett v. Ohio, 438 U.S. 586, 605-06, 98 S.Ct. 2954, 57 L.Ed.2d 973 (1978); Sate ex rel. Busby
v. Butler, 538 So.2d 164 (La. 1988)). By not alowing a hearing on the matter, the trial court did not
providethis court with adequate information upon which to review the question of whether the defendant
was entitled to the expert ass stance she requested for the pendty phase of her tria and what prejudice she

may have suffered as aresult of not obtaining state-funded assistance.® See Satev. Prestridge, 399

*Inresponsetothedefendant’ srequest for state-funded psychiatric expert assistance, the state has
made much of the fact that the defendant refused to be examined pre-trial by alunacy commission.
However, we do not agree with the state’ s position that the defendant’ srefusal to cooperate with acourt-
appointed psychiatrist for the purpose of determining whether shewas competent to stand trial, when she
testified for therecord that she believed shewas competent, meansthat she would not cooperatewith any
other evaluation for purposes of presenting mitigating evidence.

®While the United States Supreme Court has not specifically answered the question of what
congtitutional standard of review appliesto atria court’ sdenid of state fundsfor expert assstanceinan
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$0.2d 564, 581 (La. 1981) (stating that when an indigent defendant has been denied fundsto obtain expert
assigtance, theissue onreview becomeswhether the denid of funds substantialy prejudiced the defendant
a trid); Satev. Monroe, 397 So.2d 1258, 1266 (La. 1981) (finding that the indigent defendant was not
substantially prejudiced by the denia of expert assistance at trial).

Wethereforefind it necessary to remand the case for an evidentiary hearing at which the defendant
will be afforded the opportunity to make the necessary showing under Touchet for obtaining state-funded
expert assstance. If sheisableto meet the standards provided in Touchet, thetrid court isto vacate the
defendant’ s sentence, order a new penalty hearing, and order that state funds be procured so that the
defendant may hire the requested expertsto assst her defense at the sentencing hearing. 1If thetria court
findsthat the defendant can not make the proper showing of need, the defendant may appeal that decision
to this court along with the other assignments of error concerning the penalty phase of her trial.

Thedefendant’ sconvictionisaffirmed for thereasonsthat her indigent statusdid not have any effect
on her case during the guilt phase of thetrial and because we do not find that any of her other arguments
constitute reversible error.

Motion for Change of Venue

In her seventh, eighth, ninth, and tenth assignments of error, the defendant argues that the
trial court erred by denying her motion for a change of venue.

After thefirg two individudsonthefirst panel of progpectivejurorswere examined, defense counsd
filed amotion to change venue on groundsthat widespread publicity inthe parish had deprived the defendant
of the opportunity for afair trid. Thetrid court expressed some surprise that defense counsel had not filed
apre-trial motion onthisissue, but recognized that the motion could befiled at any timeat whichit gppeared
the defendant’ s Sixth Amendment Rightswere being violated. Thetrial court allowed the motion to be

made, but ordered that jury selection continue. Jury selection was completed in oneday. On the following

indigent’ sdefense, many of thefedera circuit courts apply aharmlesserror standard. See, e.g., Tysonv.
Keane, 159 F.3d 732 (2™ Cir. 1998), cert. denied, 526 U.S. 1027, 119 S.Ct. 1270, 143 L .Ed.2d 365
(1999); Tugglev. Netherland, 79 F.3d 1386, 1392-93 (4™ Cir. 1996), cert. denied, 519 U.S. 894, 117
S.Ct. 237, 136 L.Ed.2d 166 (1996); Brewer v. Reynolds, 51 F.3d 1519, 1529 (10" Cir. 1995), cert.
denied, 516 U.S. 1123, 116 S.Ct. 936, 133 L.Ed.2d 862 (1996); Sarr v. Lockhart, 23 F.3d 1280,
1291-92 (8™ Cir. 1994), cert. denied, 513 U.S. 995, 115 S.Ct. 499, 130 L.Ed.2d 409 (1994),.
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morning, September 6, 1995, thetria court heard arguments from both sides on the motion for change of
venue and ultimately denied the motion.

A defendant isguaranteed animpartia jury and afair trid. Toaccomplishthisend, thelaw provides
for achange of venue when adefendant demonstrates hisinability to obtain animpartia jury or fair tria at
the place of origina venue. Satev. Bell, 315 So.2d 307, 309 (La. 1975) (citing Groppi v. Wisconsin,
400 U.S. 505, 91 S.Ct. 490, 27 L.Ed.2d 571 (1971); Chapman v. California, 386 U.S. 18, 87 S.Ct.
824, 17 L.Ed.2d 705 (1966); Sheppard v. Maxwell, 384 U.S. 333, 86 S.Ct. 1507, 16 L.Ed.2d 600
(1966); Estesv. Texas, 381 U.S. 532, 85 S.Ct. 1628, 14 L .Ed.2d 543 (1965); Rideau v. Louisiana, 373
U.S. 723, 83 S.Ct. 1417, 10 L.Ed.2d 663 (1963)).

The specific provision of Louisanalaw providing for achange of venueisfoundin La Code Crim.
Proc. art. 622:

A change of venue shall be granted when the applicant proves
that by reason of prejudice existing inthe public mind or because of undue
influence, or that for any other reason, afair and impartid tria cannot be
obtained in the parish where the prosecution is pending.
In deciding whether to grant a change of venue the court shall
consider whether the prgjudice, the influence, or the other reasons are
suchthat they will affect theanswersof jurorson thevoir direexamination
or the testimony of witnesses at the trial.
This article was adopted as part of the Code of Criminal Procedurein 1966. It changed the test used
previoudy in Louisanato determine whether achange of venuewas necessary. Theformer rules had been
concisely stated in State v. Scott, 237 La. 71, 85, 110 So.2d 530, 535 (1959) (citations omitted):
The burden of establishing that an gpplicant cannot obtain afair trid
in the parish where the crime was committed restswith him. Thetestis
whether there can be secured with reasonabl e certainty from the citizens of
the parish ajury whose memberswill be ableto try the case on thelaw and
evidence, uninfluenced by what they may have heard of the matter and who
will givethe accused full benefit of any reasonable doubt arising either from
the evidence or thelack of it. The power to grant achange of venuerests
inthe sound discretion of thetrid judge, whoseruling will not be disturbed
in the absence of a showing of clear abuse thereof.

However, thelegidaturefound thisjudicial interpretation deficient in that it confused the separate
and digtinct groundsfor challenging objectionablejurorsfor cause and for change of venue. Bell, 315 So.2d
at 309. Thus, when Article 622 wasenacted, thelegidativeintent regarding the separate nature of thetwo

testsfor challenging jurors and changing venue was expressed in the Officia Revison Comment, which
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stated that the former “test for change of venue, asinterpreted by the jurisprudence, is much weaker than
wasintended by the express|language used in [the former statutory provison].” Quoted in Bell, 315 So.2d
a 310. The Comment went onto explain that under Scott, the test for change of venue was* nothing more
than valid grounds for challenges for cause.” Id. Thelegisature, therefore, found that:

These[d¢] leadsto the conclusion that if the defendant cannot successfully

challenge for cause he has no grounds for a change of venue; and

furthermore, that if he does chdlengefor cause and the objectionablejurors

are thus removed he has no grounds for change of venue. Logically,

therefore, change of venue did not exist as a concept separate from

challenge for cause. . . .

Theforegoing suggeststhat the emasculated change of venuetest

as announced by the supreme court has no vaue. It isthusclear that the

change of venue concept must be one which overridesthe challengefor

cause concept and isto be superimposed upon the entire proceeding. A

change of venue ought to be available even though, individualy, each juror

isnot susceptibleto avalid chalengefor cause, if the defendant can show

that overriding al of these things and superimposed upon al of them he il

cannot get afair trid. Thechange of venue concept should operatewhere

the stateof the public mind againgt the defendant issuch that jurorswill not

completely answer honestly upon their voir dire, or witnesseswill be so

affected by the public atmosphere that they will not testify freely and

frankly.

It isthe purpose of the second paragraph of this article to effect

such apolicy and to overcome the jurisprudencein the cases cited above.
Id. (citations omitted).

After considering the Revision Comment and the language of Article 622, this court in Bell
enumerated severa relevant factorsthat would help guide thejudiciary in determinations of whether to
change venue under the new provision. Those factorsare: (1) the nature of pretrial publicity and the
particular degreetowhichit hascirculated inthe community, (2) the connection of government officialswith
therelease of the publicity, (3) thelength of time between the dissemination of the publicity and thetrid, (4)
the severity and notoriety of the offense, (5) the areafrom which the jury isto be drawn, (6) other events
occurring in the community which either affect or reflect the attitude of the community or individua jurors
toward the defendant, and (7) any factorslikely to affect the candor and veracity of the prospectivejurors
onvoir dire. Bell, 315 So.2d at 311.

The court ingtructed that under the new provision, it was no longer appropriatefor atrial court to

only inquire asto whether theindividua prospective jurors could befair and impartia and uninfluenced by

what they had heard or had seen outside the court. Bell, 315 So.2d at 313. Thefocus must extend beyond
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the prejudicesand attitudes of theindividua venire persons, and the defendant must be dlowed to show that,
evenif it would be possibleto salect ajury whose memberswere not subject to achalengefor cause, that
there exigts prgjudice or influenceswithin the community at largethat would affect thejurors answersduring
voir direor thetestimony of witnessesat thetrid, or that for any other reason, afair and impartia trid could
not beheldinthe parish. 1d. Thetria court’ s ultimate determination must be of the community’ sattitude
toward the defendant. Id.

Shortly after the Bell decision, the court addressed the issue again in Sate v. Rudolph, 332 So.2d
806, 809 (La. 1976), whereit reiterated that, “ under thetest set forth in article 622 of the Code of Crimind
Procedure, the fact that ajury can be sdected, i.e., that the requisite number of jurors are not subject to a
vaid chdlengefor cause, does not mandate the conclusion that amotion for change of venue was properly
denied by thetria court.” The court further explained that a change of venue may be necessary to ensure
afarr trial evenif, individualy, each juror is not susceptible to avalid challenge for cause, because the
overriding state of the public mind againgt the defendant may cause the jurors not to answer completely
honestly during voir dire. Id.

Whilethelegidature may have changed thetest previoudy used in this state to determine whether
venue should be changed under Article 622, the Bell court noted that the burden of proof on the defendant
to show actua prejudice and the discretion accorded thetria court were not changed. Bell, 315 So.2d at
309-10. The burden of proof remains on the defendant to show that there exists such prejudicein the

collective mind of the community that afair trial isimpossible.” Satev. Vaccaro, 411 So.2d 415, 424 (La.

"Louisanacourtsalso recognizethat in unusua circumstances prejudice against the defendant may
be presumed. Satev. Brumfield, 96-2667 (La. 10/20/98); 737 So.2d 660, 677; Sate v. David, 425
$0.2d 1241, 1246 (La. 1983). Thisexception to the general rule that the defendant must prove actua
prejudice evolved from a series of United States Supreme Court cases in which the Court found that the
defendant was denied due process regardless of whether he had demonstrated “isolatable prgjudice”. In
those cases, the Court held that the pervasive and inflammatory nature of publicity to which the community
had been exposed and/or the procedure employed by the stateinvolved such ahigh probability that the
accused would be prejudiced, that the whole procedure had to be deemed lacking in due process. See,
e.g., Rideau v.Louisiana, 373 U.S. 723, 83 S.Ct. 1417, 10 L.Ed.2d 663 (1963) (holding that it was a
denia of due processto refuse the request for achange of venue after the people of the parish had been
exposed repeatedly and in depth to the spectacle of the petitioner personally confessing in detail to the
crimes for which he was later tried); Sheppard v. Maxwell, 384 U.S. 333, 86 S.Ct. 1507, 16 L.Ed.2d
600 (1966) (finding denial of due process because of the* virulent and incriminating publicity” about the
defendant, the notorious nature of the case, the televised interview of the defendant, and the * carnival
amosphere’ of thetrid, a which “bedlam reigned” dueto thetrid judge’ sunprecedented alowance of the
press to have free reign over the courtroom).
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1982) (citing Sate v. Adams, 394 So.2d 1204 (La.1981); Sate v. Williams, 385 So.2d 214 (La.1980);
Satev. Felde, 382 So.2d 1384 (La.1980); Sate v. Sonnier, 379 So.2d 1336 (La.1979), on re-hearing
379 So0.2d 1368 (La.1980)). Whether the defendant has made the requisite showing is a question
addressed to thetrial court's sound discretion which will not be disturbed on review in the absence of an
affirmative showing of error and abuse of discretion. Id.

Both this court and the United States Supreme Court haveinstructed that the defendant cannot meet
hisburden merdly by showing that there exists public knowledge of the facts surrounding the offense or the
alleged offender. Dobbertv. Florida, 432 U.S. 282, 303, 97 S.Ct. 2290, 2303, 53 L.Ed.2d 344 (1977));
Irvinv. Dowd, 366 U.S. 717, 722-23, 81 S.Ct. 1639, 1642-43, 6 L.Ed.2d 751 (1961); Sate v. Hart,
96-0697, p. 6 (La 3/7/97), 691 So.2d 651, 655; Sate v.Comeaux, 514 So.2d 84, 90 (La.1987). As
the Supreme Court noted in 1961, “[i]n these days of swift, widespread and diverse methods of
communication, an important case can be expected to arouse theinterest of the publicinthevicinity. .. .”
Irvin, 366 U.S. a 722, 81 S.Ct. at 1642. Therefore, the defendant must prove more than mere public
knowledge or familiarity with the facts of the caseto be entitled to have histrial moved to another parish;
rather, the defendant must show the extent of pregjudice in the minds of the community asaresult of such
knowledge or exposure to the case before trial. State v. Wessinger, 98-1234, p. 7 (La. 5/28/99), 736
So.2d 162, 172; Satev. Connolly, 96-1680, p. 5 (La.7/1/97), 700 So.2d 810, 814-15.

We haverecognized, though, theinherent difficulty of presenting direct evidence of community-wide

prejudice against a defendant and acknowledged that positive proof of such prejudiceis not always

Relying on Supreme Court precedents, this court articulated the extraordinary standard for
presuming prejudice in Sate v. David, where it stated that:

Although extens veknowledgein the community of elther thecrimesor the
putative criminal and hisprior crimesisnot initsalf sufficient to render a
trid conditutionaly unfair, unfairness of acondtitutional magnitudewill be
presumed in the presence of atrial atmospherewhichisutterly corrupted
by press coverage or which isentirely lacking in the solemnity and sobriety
to which adefendantis entitled in asystem that subscribesto any notion
of fairness and rejects the verdict of the mob.

425 So.2d at 1246 (citing Murphy v. Florida, 421 U.S. 794, 95 S.Ct. 2031, 44 L.Ed.2d 589 (1975);

Dobbert v. Florida, 432 U.S. 282, 97 S.Ct. 2290, 53 L.Ed.2d 344 (1977); Rideau v. Louisiana, supra;
Estesv. Texas, 381 U.S. 532, 85 S.Ct. 1628, 14 L.Ed.2d 543 (1965); Sheppard v. Maxwell, supra).
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available. Rudolph, 332 So.2d a 809. Therefore, onreview of adenia of change of venue, this court and
the United States Supreme Court primarily inquire as to the scope and nature of publicity to which
prospective jurorsin acommunity have been exposed and examine the lengths to which a court must go to
impand ajury that appearsto beimpartid, in order to ascertain whether prejudice existed in themind of the
publicwhich prevented the defendant from receiving afair trial. See, e.g., Murphyv. Florida, 421 U.S.
794, 802-03, 95 S.Ct. 2031, 2037, 44 L.Ed.2d 589 (1975), Sate v. Hoffman, 98-3118 (La. 4/11/00),
768 S0.2d 542.

The seven factorsenumerated by thiscourt in Bell facilitate acourt’ sinquiry into the nature and
scope of publicity disseminated inthe community whereacrimeoccurred. Thiscourt in Satev. David dso
distinguished extensive media coverage that is primarily factud in nature from that which is attended by
inflammatory factors, such asracid strife, murder of alaw enforcement officer, or an egregious event such
asatelevised confession. 425 So.2d at 1247. The United States Supreme Court has a so cautioned that
courtsmust distinguishlargely factua publicity fromthat whichisinvidiousor inflammatory, asthey present
real differencesin the potential for prejudice. Murphy, 421 U.S. at 800, 95 S.Ct. at 2036, n. 4.

Additionally, this court and the United States Supreme Court have often examined the number of
jurorsexcused for causefor having fixed an opinion as another gauge of whether prgudice existsinthe
public mind. Murphy, 421 U.S. at 803, 95 S.Ct. at 2037-38; Sate v. Wessinger, 98-1234, p. 7 (La
5/28/99), 736 So0.2d 162, 173. The Supreme Court reasoned that in acommunity where the majority of
prospectivejurorswill openly admit to adisqualifying prgudice, therdiability of other jurors assurances
that they areimpartial and have no preconceived notion may be drawn into question. Murphy, 421 U.S.
at 803, 95 S.Ct. at 2037. The Court went on to reason that thisisbecauseit ismorelikely that thosejurors
who clamimpartiality are part of acommunity hostiletowardsthe defendant and thereforethey may have
been influenced by the community feeling, even if unwittingly. 1d. Yet, the Court also warned that:

“To hold that the mere existence of any preconcelved notion asto the guilt
or innocence of an accused, without more, is sufficient to rebut the
presumption of aprospectivejuror’ simpartiality would beto establish an
impossiblestandard. Itissufficientif thejuror canlay asdehisimpression
or opinion and render averdict based on the evidence presented in court.”

Id. at 800, 95 S.Ct. at 2036 (quoting Irvin, 366 U.S. at 723, 81 S.Ct. at 1642).
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Asthese cases demondtrate, thereisnot abright line test for determining the degree of prejudice
existing in the collective mind of the community. Thereisno established minimum level of exposureto
negetive publicity or percentage of chalenged jurorsthat illustrates a corruptive atmosphere mandating venue
transfer. Hoffman, 768 So.2d at 555; Wessinger, 736 So.2d at 173. Therefore, this court has advised
analyzing the question of whether achange of venue wasrequired dueto the number of prospectivejurors
whose ability to beimpartial had been corrupted by publicity by comparison to other cases® Wessinger,
736 So.2d at 173.

In the present case, the court’ sinquiry asto whether a change of venue was necessary dueto the
alleged prejudice existing in the collective mind of the community islimited to areview of voir dire of the
prospectivejurors as the defendant never presented any evidence asto the scope and nature of the dlegedly
prejudicial pre-trial publicity.® Although the record reveasthat agreat majority of thevenire had been
exposed to somekind of publicity surrounding the case (110 out of 113), no direct evidence was admitted
to demongtrate the prgudicid or inflammatory nature of the publicity to the court. When specificaly asked
whether the publicity they had seen was positive or negative, many of the jurors responded it was negetive;
yet, neither the court nor counsdl inquired asto what thejurors meant by “negative’. Further, when acouple

of jurorswere questioned more closdy ontheissue, severa sated that the publicity had been mainly factua

8 For examples of other cases relying on this method of analyzing the question of possible
community prejudice, see Satev. Connolly, 96-1680, p. 5 (La.7/1/97), 700 So.2d 810, 815 (athough
86.33%, 120 out of 139, potential jurors possessed some knowledge about the crime, most had only a
vague recollection of the surrounding facts); Sate v. Wilson, 467 So.2d 503, 513 (La 1985) ("Although
amajority of prospectivejurors(i.e., 24 of 39) admitted exposureto pretria publicity, only four were
excused for cause on ground of their formation of afixed opinion. . . . A review of the responses by
potential jurorson voir dire does not revea the existence of collective community prejudicewhich could
have denied defendant afair trial before impartia jurors."); Sate v. Clark, 442 So.2d 1129, 1133
(La.1983) (motion for change of venue granted based on dry run voir direin which 37 of 38 jurorsrecaled
details of crime and only six out of 24 jurors in the last two groups questioned indicated that their
knowledge would not affect their decision); Satev. David, 425 So.2d at 1247 (out of 112 jurors, 27 had
read or heard about the case, but only six of those 27 had an opinion, and dl four of thosejurorswho said
that they could not put their opinion aside were excused for cause); State v. Rodrigue, 409 So.2d 556,
559 (La1982) (inamaock vair dire set up in order to determine the impact of media coverage by the court,
26 of 30 prospectivejurors had read about the case, but only nine had fixed an opinion which satisfied the
court that ajury could be chosen in that parish).

*Inmany of the casesthat have been before this court on review of the sameissue, the defendant
entered into evidence video tapes of newsbroadcasts, logs of when reports were televised, and copies of
the various newspaper articlesreporting on the crime, which enabled the court to make amore informed
inquiry asto possible prejudice. Nothing of that nature was presented to the court in this case.
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in nature and that the media had ssmply reported the facts surrounding the crime, the arrests, and the
outcome of the co-defendant’strial.

As previously discussed, nearly every potential juror had been exposed to some publicity
surrounding thiscase, with approximately 89% of them having been exposed to information on morethan
one occasion or in multiplesources. Approximately 40 of the 113 jurors questioned™® (35%) admitted
having devel oped negative fedings or opinions about the defendant at some point preceding her trid dueto
all of the publicity surrounding the case and her co-defendant’ sconviction. Seventy-seven peoplewere
excused for cause. Approximately 17 out of those 77 were excused because they expressed aninability
to put aside apre-conceived disposition or outsideinformation and beimpartia toward the defendant. An
additiona 19 of the prospective jurorswho were excused in part because they opposed the death penaty
alsoindicated that they had pre-formed opinionsregarding the case which would prevent them from being
impartial.

Whilethese numbersare sgnificant, itisimportant to notethat nearly al of the potentia jurorswho
expressed that they had formed any pre-conceived opinions about the defendant were excused ether for
cause or upon chalenge by defensecounsd. Further, the mgjority of those prospective jurorswho stated
they had developed a negative fedling or opinion from the publicity to which they were exposed, expressed
to the court that they would be able to put those fedlings aside and fairly eval uate whatever evidence was
presented at trial.

Out of those selected to serve on thejury, only one person, Juror Bartley, had expressed having had
an initial negative opinion regarding the defendant’ s guilt due to the publicity immediately following the
occurrenceof thecrime. Ms. Bartley, however, stated before the court that she no longer held that opinion
and would be able to fairly evaluate the evidence in order to determine if the state had proved its case
beyond a reasonabl e doubt.

Whiletherecord demondtrates that there was extens ve knowl edge within the community about the
casein generd, the defendant hasfailed to present sufficient evidence of an overriding prejudice within the

community’ s collective mind that prevented her from receiving afair trid. Mot jurorsresponded that they

1%0nly 113 people of the origina 125 person venire were questioned because a 12 person jury and
2 alternates were selected before the last panel of potential jurors was gquestioned.

17



were aware of the case, that the publicity they recaled was negative, but that they would beableto put aside
that information and act impartialy asajuror. Those jurors who expressed a pre-conceived negative
opinion concerning the defendant’ s role in the crime that could not be put aside were excused for cause.
Those prospective jurors only made up approximately 20% to 25% of thetotd venire™ These percentages
are not so high or outrageous asto justify any presumption of community-wide prgudice. Additiondly, as
discussed earlier, there was no direct evidence before the court asto the dlegedly inflammatory nature of
the pre-tria publicity. Inconclusion, we do not find that thisisacasein which thetria judge abused his
discretion in denying a change of venue.

Challengesfor Cause

In assignments of error numbers eleven and twelve, the defendant arguesthat thetrial court erred
by denying the defense challengesfor cause asto potential jurors McDermott and Kutcher. Defendant
arguesthat trid court abuseditsdiscretionin not excusing Mr. McDermott, an attorney, becauise, during voir
dire, he stated that, while he had formed some negative opinions from the information he had read in the
newspaper, hewas*“trained” to put aside such prejudice and focus on the evidence. Asto Ms. Kutcher,
the defendant points to her statements that she had negative feelings against the defendant because of
publicity surrounding the case.

Thetrid court isvested with broad discretion in ruling on chalengesfor cause, and itsruling will be
reversed only when areview of the entire voir dire reveals the judge abused his discretion. Sate .
Robertson, 92-2660, p. 4 (La. 1/14/94), 630 So.2d 1278, 1281; Sate v. Cross, 93-1189,

p. 7 (La. 6/30/95), 658 So.2d 683, 686. When apotential juror forms an opinion of the defendant’ s guilt
that is derived from news publicity, thetrial court should grant the defendant’ s chalenge for cause of the
prospectivejuror unlessthe " juror declares, and the courtis satisfied, that he can render animpartia verdict
according to the law and the evidence.”” Satev. Smith, 491 So.2d 641, 646 (La. 1986) (quoting La.

Code Crim. Proc. art. 797(2)).

"These numbers reflect that 17 out of 113 jurors were excused solely because they had a
preconceived notion regarding the defendant’ s guilt. An additional 19 people who were excused for
opposing theimposition of the death penalty al so admitted having devel oped anegative opinion of the
defendant as well.
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A trid court’ srefusal to excuse aprospective juror for cause is not an abuse of discretion, even
when the juror hasexpressed an opinion seemingly prgjudicid to the defendant, if the juror, upon further
inquiry or instruction, demonstrates that he or sheiswilling and able to decide the case impartialy and
according to the law. Robertson, 630 So.2d at 1281; Cross, 658 So.2d at 687; Sate v. Copeland, 530
$0.2d 526, 534 (La. 1988). A juror need not betotally ignorant of the factsinvolved with the case. Sate
v. Harper, 430 S0.2d 627, 636 (La. 1983). If ajuror who has acquired knowledge about the case through
the media can sufficiently lay asde hisor her impression of the defendant’ s guilt or innocence and render a
verdict based on the evidence presented, he or she is competent to serve asajuror. Id.

Both potentid jurors chalenged in the defendant’ s assgnments of error consstently affirmed their
ability to put aside any negative impressions or opinions they had formed as aresult of the publicity and
decidethecasefairly andimpartiadly. Regarding potentia juror McDermott, the defendant arguesthat the
trial judge erred in not excusing Mr. McDermott because during defense questioning it emerged that he had
been exposed to publicity about the case from reading the newspaper and had formed a negative opinion
asaresult. However, Mr. McDermott also stated that, “while | may have an opinion of this moment, |
would base my decision on the evidence presented.” He aso stated that “1 do not have an opinion that
would biasmein the performance of my duty asajuror.” Therecord further revealsMr. McDermott’s
ability to serve as an impartia juror:

COURT: And, you mentioned that you had an opinion about it?---from all that

reading --- at on point. And, | think it isaproper question of whether or
not it was a negative opinion or not. . .

JUROR: Upon reading the newspaper, | have a negative opinion.

COURT: Okay. Can you put that opinion aside at thistime and view the evidence

and make you decision solely on the evidence?

JUROR: Yes.

Accordingly, it does not appear that the judge erred in denying the challenge for cause.

With respect to potential juror Ms. Kutcher, defendant points to the following exchange:

DEFENSE: Haveyou heard about this on the news?

JUROR: Somewhat.
DEFENSE: Have you seen anything positive about Ms. Frank on the television?
JUROR: No.

DEFENSE:  And, haveyou had conversationswith either friends or associatesor family
members about this case?

JUROR: Some.
DEFENSE: And, wereadl of those conversations negative in referenceto Ms. Frank?
JUROR: I”’m sure they were, pretty much.
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DEFENSE: Okay. | want to ask you, can you remember hearing anything positive
about Ms. Frank asaresult of what you have seen from the reports and the
discussions with those people?

JUROR: No.
DEFENSE:  And, doyou comeheretoday with no opinion asto her guilt or innocence?
JUROR: | wouldn't say that | don’'t have an opinion, but | will say that | would have

to listen to the evidence presented here to make any decision asto that.

DEFENSE: But, you have negativefedings, and those negative feelings stem directly

from what you have heard about this case?

JUROR: Yes.

However, defense counsel failsto cite to the state’ s questioning of Ms. Kutcher in which she
answered that she could put the publicity out of her mind and listen to the evidence presented in the
courtroom. Ms. Kutcher additionally stated:

| have negative feelings, but what | think and what the facts are as

presented in Court, you know what happens here asfar as the evidence

goes, | know therulesarethat she[defendant] doesn't have to do anything.

Itishis[prosecutor’s| job to proveit. .. And, | don’t think that what |

think would be biased at &l with what | heard about before this. 1 would

make arational decision.
Thus, thetrid judge did not err in denying the challengefor cause. Ms. Kutcher, athough expressing some
reservationsinitialy, stated that she could be fair and decide the case solely on the evidence presented in
the courtroom.

Both Mr. McDermott and Ms. Kutcher initialy expressed that they had devel oped some negative
opinions about the defendant. However, both also demonstrated that they could be fair and decide the case

solely on the evidence presented in the courtroom. Therefore, these assignments of error lack merit.

Incomplete Record

In this assignment of error, the defendant claims that her right to afull and fair review on
direct appeal has been violated because the rec ord is incomplete.

Articlel, 8 19 of the L ouisiana Congtitution guarantees defendantsaright of apped "based upon
acomplete record of al the evidence upon which the judgment isbased." Material omissionsfrom the
transcript of the proceedings at tria bearing on the merits of an appeal will require reversal. See Satev.
Robinson, 387 So.2d 1143 (La.1980) (reversal required when record failed to contain the testimony of a
state and defense expert witness); Satev. Ford, 338 So.2d 107 (La.1976) (reversa required when record
was missing thetestimony of four statewitnessesand thevoir dire of prospectivejurors). Ontheother hand,

inconsequential omissions or dight inaccuraciesdo not requirereversal.  See Satev. Goodbier, 367 So.2d
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356, 357 (La.1979) (reversal not required when record does not include a transcript of the voir dire
examination and affidavit of court reporter indicated that counsel made no objectionsduring voir dire).
Findly, adefendant isnot entitled to relief because of anincompl ete record absent ashowing of prejudice
based on the missing portions of the transcripts. Sate v. Castleberry, 98-1388, p. 29 (La 4/13/99), 758
So.2d 749, 773 (citing Sate v. Hawkins, 96-0766 (La. 1/14/97), 688 So.2d 473).

Asaninitial matter, werecognizethat the court itself has had its doubts about the completeness of
therecord inthiscase a times. However, asdiscussed earlier, only one transcript of a proceeding that took
place on September 1, 1995, wasfound to be missing and to contain material information regarding the
defendant’ sargument onindigency. Seen. 2. Because the court obtained that transcript and, in part, based
itsdetermination that the defendant wasin fact indigent on theinformation contained in that transcript, the
defendant can hardly claim she was prejudiced by itsinitial absence from the record.

Further, regarding theindigency issue, defense counsdl pointsout in thisassignment of error that
thereisnotranscript of ahearing held after the defendant’ striad wherethetrial judge apparently found that
the defendant was indigent for purposes of her appeal. The only referencein the record to thishearing is
thetria judge’ s statement on March 15, 1996, that, “we had afull hearing asto whether or not Antoinette
Frank or her mother had any funds. . . . | questioned the mother under oath.” We agreethat it would have
been helpful to have had atranscript of that hearing. However, the court aready considered the fact that
the defendant was|ater found indigent without any gpparent changein circumstancesand held that thejudge
abused hisdiscretionin not earlier declaring her to beindigent. Therefore, again, the defendant was not
prejudiced by this omission from the record.

The other dates of which defense counsal complains of the lack of transcription include many days
during which no testimony was taken and no argument was heard by thetrial court. On none of the days
complained of, other than the post-trial hearing discussed above, did any proceeding materia to the

defendant’ s appeal take place. Therefore, those omissions do not constitute reversible error.'?

2\We also note that the defendant filed two motions with this court on December 1, 2000,
requesting supplementation of therecord with transcriptsof certain proceedingsat which thedefendant’s
indigent statuswas discussed and arequest tofileasupplementa brief regarding theindigency issue after
receiving those supplementd transcripts. These motionswerefiled asaresult of thiscourt’ sorder to the
trial court to provide atranscript of any hearing on indigent status that took place before August 29, 1995,
and thetria court’sresponsein aper curium to which it attached a page from atranscript that had not
previously been provided to this court. See note 2. However, as discussed above, the court has fully
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Conclusion

The defendant’ s conviction isaffirmed. However, the caseisremanded to thetrial court in order
for it to hold an evidentiary hearing as to whether the defendant was entitled under Touchet to state-funded
expert assistance for the sentencing phase of her trid. If the court determines she was so entitled, itisto
vacate the defendant’ s sentence and order anew penaty phase at which the defendant will have the benefit
of that expert assstance. If thetrid court findsthat the defendant can not make the proper showing of need
for state funds, the defendant may appedl that decision to thiscourt dong with the other assignmentsof error

regarding the penalty phase of her trial.

considered those missing transcripts and has ruled in the defendant’ sfavor on the indigency question.
Therefore, the motionsfor supplementation of therecord and a supplemental brief are rendered moot by
our holding.

22



