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GUIDRY J

Rhodia lnc I7hodia The Elliott Company Elliott and Entergy

Corparation Entergy appeal a class certification judgment in these cansolidated
suits arising from a chemical release at Rhodias Baton Rouge plant For the

reasons that follaw we affirm in part reverse in part and remand

FACTS AND PROCEDURAL HISTORY

On February 22 1999 the Rhodia plant in Baton Rouge lost electrical power

due to a problem at an Entergy facility and released a small amount of sulphur

trioxide fram a stack The release began at approximately 230 am and lasted

approximately forty minutES

The East Baton Rouge Parish community alert system activated sirens near

the Rhadia plant alerting areas within a onehalfmile radius of each siren as

follows

This is an emergncy alert message from the East Baton Rouge
Communications District There has been a taxic release type of
incident at Rhodia Residents in the area are advisdto shelter in place
move indoors close all doors and windows shut oftail air conditioning
and heating systems and please do not use yaur telephone unless a
personal emergency Tune in to your lacal radio and TV for more
information

The cammunity alert system also sent a recorded telephone message to

telephones in the alert area stating This is the East Baton Rouge Parish

Comrnunications District there has been a toxic gas release at Rhodia We will

keep you updated as further infarmation is received Once the release was

controlled the sirens were activated with an all clar message and an all clear

message was also sent to telephones in the alert area

As a result o the release four different groups of plaintiffs filed putative

class actions against Rhadia Entergy and Elliott beginning with the Stewart action

The Elliott Company was fonnerly known as Elliott Turbomachinery Company lne



filed on February 23 1999 and follawed by the Andrson Janes and Dixon

actions which were subsequently consolidated with the Stewart action

The trial court held a hearing to detrmine class action certification on June

22 2010 Thereafter on September 21 2010 the trial court signed a judgmnt

certifying this matter as a class action and delineating three subclasses

Subclass One Prsons who experienced sone exposure to the
released chemicals in the plume or in the area ofthe plume

Subclass Two Persons who heard the warnings thraugh the
sirens loudspeakers or received a telephone call from the alert system
and experienced some odor or other sensation of the presence of the
chemicals

Subclass Three Persons wha heard the sirens or loudspeakers
received a telephone call faram the alert system or were contacted
personally by Rhodia employees

Rhodia EIiatt and Entergy now appeal fram the trial caurtsjudgment

STANDARD OF REVIEW

A trial courts decision to certity a class action is a twostep process

Therefore appellate review o such decisions must also follow a twostep analysis

The trial court must First determine whether a factual basis exists for certifying the

matter as a class action Ihese factual findings are subject to review by the

appellate court pursuant to the manifest errar standard Singlton v Northfield

Insurance Campany 01041p7La App lst Cir51502826 So 2d 55 6061

writ denied 021bb0 La93002 825 So 2d 1200 if the trial court finds that a

factual basis exits fior certifyin th action it then exercises its discretion indciding

whther to certify the class This aspect of the judgment is reviewed pursuant to the

abuse of discretion standard Crooks v LCS Corrections Services Inc 471901 p

6La App 1st Cir82108 994 So 2d 101 108 writs denied02S6Q 082561 I
La 1909 998 So 2d 725 and 726
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Unless a trial court cammitted manifest errar in its factual findings ar abused

its discretion in decidin that class certification is appropriate the appellate court

must affirm the trial cours determination Crooks 071901 at p 6 994 So 2d at

10 Further in reviewing a trial courts exercise of its discretion in certifying a

class action an appellate court shauld bear ir mind the supreme courts

jurisprudential admonition to trial courts ta err on the side of caution in favor of

maintaining the class action because it is always subject to modif cation should

later developments during the course of the trial so require Bo d v Al1iEd Si nal

Inc 031840 p 9La App 1st Cir13Q04 98 So 2d 450 456 writ denied

OS0191 La4105 97 So 2d fi0b

DISCUSSION

Louisiana Code of Civil Procedure article S91A sets forth the prerequisites

for maintaining a class action and establishes that the use of the class action

procedur is appropriate when

1 The class is so numerous that joinder of all members is

impracticable

2 There are questions f law or fact common to the class

3 The claims or defenses of the representative parties are typical of
the claims or defenses othe class

4 The representative partis will fairly and adequately pratect the
interests of the class and

5 The class is or may be defined objectively in terms of ascertainable
criteria such tkat the court may determine the constituency of the class
for purposes of the conclusiveness o any judgment that may be
rendered in the case

All of the above elements must be present far an actian to be praperly

certifed as a class action La GC P art 591B The party seeking to maintaira

the class action bears th initial burden af prima facie proof of these elements

Boyd p31840 at p 10 898 So 2d at 457 ln determining whether these elements
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have been established the court may consider the pleadings affidavits depositions

briefs exhibits and testimony pxesented at a certitication hearing Sin leton 01

0447 at p 9 826 So 2d at h2 Bovd 031840 at p 11 898 So 2d at 457

Class action certification is purely procedural Therefore the issue at a class

certification hearing is whther the class action is procedurally preferable nat

whether any of the plaintiffs will b successful an the merits of their claims

Ham ton v Illinois Central Railroad Co 98Q430 p bLa App lst Cir 4l99

730 So 2d 1091 1093 Further the determination of whether there is a proper class

does not depend on the existence of a cause of action a suit may be a proper class

action and still be dismissed for failure to state a cause of action Hampton 980430

at p b 730 So Zd at 1093

Obectivi and Numerosi

A class definition provides the framework against which the caur can apply

the statutory requirements in order to determine whether a class action may be

maintaind Clement v Occidental Chemical Corporation 972bp9La App

Sth Cir91797 fi99 So 2d 1110 1114 writdnied972884 La1309709
I

So 2d 718 A class must be defined abjectively in terms of ascertainable criteria

such that the court may determine th constituency of the class for purposes of the

conclusiveness ot any judgment that may be renderd in th case Canrad v

Lamarque Ford inc0673 p 12 La App Sth Cir 51209 13 So 3d 1154

1162 writ denied 091819 La 11609 21 So 3d 3Q The parties seeking

certification must be able to establish a deinable group of aggrieved persons based

on objective criteria derived from the operative facts of the case Conrad 08673 at

p 13 13 So 3d at 11 b2 The requirement that there be a class capable ofdeinition

ensures that the proposed class is not amorphaus vague or indeterminate Clement

97246 at p 9 b99 50 2d at 1114 Any subdivisions may be based upon
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geographical subgroupings subgroupings by type af injury alleged exposure and

other factors as may become apparnt as a case manaemeitorder is formulated

and the litigation progresses Clement 97246 at p 9 b99 So 2d at 1114

In mass exposure tort cases the determination af the issues of numerosity and

objectivity for class actian certiticatian is usually predicated upon proof oF the

geographic limits of potentially harmful exposure of the purported class Boyd 03

1840 at p 12 898 So 2d at 457458 This caurt has previously recognized that an

intgral part of the definitian of the class to be certified is a determination of the

geograhic area of the class Hampton 980430 at p 7 730 Sa 2d at 1094

Establishment of the geographic boundaries of a class action must be based on

evidence in the record Sinetan010447 at p 17 826 So 2d at 6667

Numerosity requires that persons constituting the class are so numerous as

to mak joinder impracticable This elemnt is determined based upon the facts and

circumstances of each individual case and there is no set number above which a

class is automatically considered so numerous as to mak joinder impractical as a

matter of law Sinlton 010447 at p 10 82b So 2d at 62 Generally a class

action is appropriat whenever interested parties appear to be so numerous that

separate suits wauld unduly burden the courts and a class action would clearly be

more useful and judicially expedient than the other available procedures Crooks

071901 at p 7 994 So 2d at 108

In addition this court has required that plaintiffsseeking certification meet a

threshold burden ofplausibility as a component element of a prima facie showing of

numerosity B031840 at p 1 l 898 So 2d at 457 The burden of plausibility

requires some evidence af a causal link between the incident and the injuries or

damages claimed by sufticiently numerous class members The prima facie

showing need not rise to the level of praof by a preponderance of the evidence as
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would be necessary to prevail on the merits B 031840 at p 12 89 So 2d at

457

At the class certification hearing in the instant case two experts testified on

behalf of the defendants Dr Paolo Zannetti Presidntof EnviraComp Cansulting

Inc was qualified as an expert in air pollution and air pallution modeling Dr

Zannetti stated that as a result of a power outage to the Rhodia plant or February 22

1999 sulphur trioxide was released into the atmosphere which upon reacting with
water vapor produced sulphuric acid This plume according to Dr Zannetti

subsecuently traveled southwest due to winds coming from the NorthNortheast

Based on a threehour simulation run every hour Dr Zanretti detennined that the

concentratian levels within the plume ranged from 200 micrograms per cubic meter

over a small area extending trom the Rhodia plant aver the Mississippi River to 10

to 20 micrograms per cubic meter over populated areas Dr Zannetti also ran a

simulation using a thirtyminute interval which had higher concentrations but these

concentrations were still well below the lowest level of concern for suphuric acid

which is 200 micrograms per cubic meter Particularly Dr Zannetti determined that

in populated aras the concentratian levels under both models wre well belaw UO

micrograms per cubic meter

Dr Zananetti determined that based on the scientific laws of atmospheric

diffusion and based on the models run the contour lines of the plume are very clear

in limiting the impact of the plume Dr Zannetti noted that there is always some

uncertainty between five to ten degrees present in madel results but the basic

result is that the plume had a limited cone of impact According to Dr Zannetti it

would be difficult for a person to smell any odor outside the contaur of the plume

as the concentration level would have been lower than tn micrograms per cubic

meter and therefore we11 below any odor threshold
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Dr Francis Weir an expert in toxicolagy and industrial hygiene also testified

at the certitication hearin Dr Weir concurred that the threshold level of concern is

a concentration of 200 micrograms per cubic meter Dr Weir stated that according

to the American Conference of Governmental Industrial Hygienists a person can be

exposed to 20Q tnicrograms prcubic meter for eiht hours and will not encounter a

health deficit Dr Weir acknowledged that aprsan cannot sme1pure sulfuric acid

but can sense the presence of it because it causes irritation which the body

interprets as though it were smelling it However this phenomena only occurs at a

very high concentration level ie above 600 micrograms per cubic meter Dr Weir

stated that a person exposd to 20p micrograms per cubic meter of suluric acid at

ground level might sense the presence o some unusual heavier than normal

environment but they would nat have any irritatian or smell from the material

unless it were contaminated with some other product Dr Weir also stated that at a

concentration of 20 micrograms per cubic meter at ground level a person would not

sense the presence of anything

Dr Weir stated that based on the facts as presented including the source of

the release and the wind direction and if th models have any veracity then there is

no reason to believe that people upwind of the Rhodia plant should have

experienced anything as a result ofthis particular release and thatcrtainly thy did

not sense the presence af the sulfuric acid physiolagically as a result of the release

The plaintitfs did not offer any expert testimany at the certificationharing

but rather admitted into evidence a forensic metearalogy report prepared by Dr

David Mitchell Dr Mitchel specifically stated that the purpose of his study was ta

determine the impact of the plant emission an the surrounding neighborhoods

downwind o the plant The results of Dr Mitchllsreport are similar to those

contained in the models simulated by Dr Zannetti Dr Mitchellsreport depicts the
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plume as having moved southwstfrom the Rhodia plant over the Mississippi River
In his first model using regulatary values which are standard values for normal

operating conditions provided by Rhodia ta the Lauisiana Department of

Environmental Quality Dr Mitchell showed a concentration impact belaw the 200

microgram per cubic meter threshold level of concern In a secand model using

nonregulatory values or values different from the normal operating procedures Dr

Mitchell showed a slightly higher concentration impact of 400 micrograms per cubic

meter in the same small area extending over the Mississippi River as represented in

Dr Zannettis model However in both models Dr Mitchell showed

concentrations ranging from 10 to 20 micrograms per cubic meter in populated

areas which are well below the 200 micrograms per cubic meter threshold

Dr Mitchellsopinion after reviewing both his and Dr Zannettismodeling

results is that nonzero ground lvel concentrations of sulfuric acid occurred as a

result of the release and that when these concentration level contours were platted

on top of the area map of th reion downwind of the release the modeling results

showed that large areas ofBaton Rouge were exposed ta and impacted by the sulfur

tz emissions and resulting sulfuric acid vapor carried downwind of the

emitting source Dr Mitchell did not further elaborate an or qualify exposed to or

impacted by Further Dr Mitchell noted in his report that the air dispersion

models did not account for variations in wind speed and wind direction which could

occur during the hourly averaging period however he offered no evidence and

rendered no opinion as ta an impact of sulfuric acid emissions upwind af the Rhodia

plant
i

Plaintiffs also introduced thousands of claimant information forms detailing

among other things the individual claimants locations at the time ofthe release and
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their alleged injuries Additionally several named plaintiffs testified at the

certification hearing Henry Stewart Toni Thomas and Benanie Anderson testified

that they heard an unintelligible noise come over the laudspeaker in the early

mornin hours of February 22 1999 Toni Thomas Bennie Anderson and Betty

Anderson stated that they also encountered a foul smell Henry Stewart stated that

when he went outside his home at 600 or 630 am he had a burning sensation in

his eyes All plaintiffs stated that they were frightened by the alarm Additionally

Sheila Jones an unnamed plairatiff testified that she received an automated phone

call that something was going an at the Rhadia plant Ms Jones stated that she was

frightened when she received the phone call because she did not knaw what was

going on and had never recived a phon call like that before She did not hear an

alarm or encounter any smell

The defendants contend on appeal that the trial court erred in admitting these claim forms
at the certification hearing because they were inadmissihle hearsay Louisiana Code of Evidence
article 1101A1provides that the provisions of this Code shall bc applicable to the
determinaticnof questions of fact in ll contradictory judicial proceedings and in roceedings to
confirm a default judment However La CE art 1101Bprovides in pertinent part

1nthe followin proceedins the principles underlying this Code shall serve as
uides to tlae admissihility of evidence and the specitic exclusionary rules and
other provisions shall be applied only to the extent that they tend to promote the
purposes of the proceedins

8 iearings on motions and other summary proceedizlgs involving questions of
iact not dispositive of or central to the disposiCion of the case on the merits or to
the dismissal of the case excluding in criaminal cases hearings on motions to
suppress evidence and hearings to determine mental capacity to proceed

As set iorth in La CCP art 592 the propanent of the class shall tile a motion tocertify
the action as a class action and that no motion to certity an action as a class action shall be
granted prior to a hearing on tle motian As stated above the purpose of the class certitication
hearing is not to determine whether the plaintiftswill be successful on the merits of their claims
but to determine whther the class action is procedurally preferable Hampton90430 at p 6
730 So 2d at 1093 Therefore the signed and notarized forms efficiently demonslrate the
damages that each individual plaintiff is claiming and have been recognized as an acceptable
practice by this court See Crooks 071901 at pp 7S 994 So 2d at 109111 see also Bo b3
1840 at p 11 and 2223 898 So 2d at 57 and 63 Sin rlketon 010447 at p 9 826 So 2d at 62
11is v GeorgiaPacific Cor 550 So 2d 1310 13131314 La App lst Cir 1989 writ denied
559 So 2d 121 La 1990 Further as noted by the trial court in grantin the plaintitfs motion in
limine the court only allowed those torms tkat were signed and notarized to be admitted into
evidence and such admissic7n was anly for the purpcse af the class cerCitication hearin
Accordinlywe find that the purpcses of the proceedinswere best served by allowing the
admission of these forms and we tind nc errar in the trial courts determination
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Erma Dixon another named plaintiff was working at Formosa Plastics on the

morning of the release She estimated that she was less than one mile from the

Rhodia plant She first heard about th release from her sister who called her at

approximately 300 am She wasbwildered and when she went back outside she

encountered an unusual fog which was a little bit irritating She stated that she felt

anxiousbcause she did not know what was going on at the time

Plaintiffs also introduced into evidence th deposition testimony of Joanne

Moreau the Director of the Louisiana Department of Homeland Security Ms

Moreau said three community alert system sirens were activated on the morning of

the release with each siren having a onehalfmile radius and rotating 360 derees

In addition the community alert system initiated an autodial telephone system Ms

Moreau stated that the call area was determined by guidelines set forth in a federal

emergency response guide which identifies the radius based on offsite impact

According to phone los attached to her deposition approximately 1700 homes in

the community surrounding Rhadia were contacted an the morning of the release

Finally plaintiffs introduced the deposition of Jerry Kring the plant manager

at RhodiasBaton Raue facility at the time of the release Mr Kring

acknowledged that Rhodia employees went out into nearby neighborhoods and

distributed a letter to residnts notifying them afthe release informing them that air

monitoring did not tind anything that would cause a health concern and stating that

phone calls were made and sirens were activated strictly as a precautionary measure

In certifying the instant class actian the trial caurt delineated three

subclasses 1 persons who exprinced some exposure t the released chemicals in

the plume ar in the area af the plume 2 persans who heard the warnings through

the sirens loudspeakers or received a telephone call from the alert system and

experienced some odor or other sensation of the presence of the chemicals and 3
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persons who heard the sirens or loudspeakers receivda telephone call from the

alert system or were contactdpersonally by Rhodia emplayees The trial court

stated in its reasans for judgment that the parameters for these subclasses are those

persons within the plume distribution those within a anehalf mile radius of the

sirensloudspeakers that were activated and thase who received phone calls fram

the emergency communication system or were contacted personally by Rhodia

employees

However from our review of the record we do not find that the evidence

presented at the certification hearing supports the trial judges designation of

subclasses consisting of 1 persons wha experienced some exposure to the released

chemicals in the plume or in the area of the plume and 2 persons who heard the

warnins through the sirens laudspeakers or received a telephone call from the

alert system and experienced some odor or other sensation of the presence of the
I

chemicals First with regard to the subclass consisting of persons who experienced

some exposure to the released chemicals in the plume or in the area of the plume

the record demonstrates that the plume had a limited cone af impact moving

southwest trom the Rhodia plant and over the Mississippi River Erma Dixon was

the only plaintiff within the 200 microgram per cubic meter concentration threshold

and as the plume naved southwest over the Mississippi River the concentrations

dropped to 10 to 20 micrograms per cubic meter over populated areas All experts

wha testified at the hearing agreed that the lowest level of concern for sulphuric acid

is 200 micrograms per cubic meter and that the impact to populated areas

downwind ot the release was well below the 200 micrograms per cubic meter

threshold Dr Weir furthrstated that while a person exposed to high levels of

sulphuric acid above 600 micrograms per cubic meter may sense the presence of it

and interpret it as a smell a person exposed to 200 micragrams per cubic meter may
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sense some unusual heavier than narmal environment but they would not have any

irritation or smell from the material unless it is cantaminated Finally Dr Weir

stated that at 20 micrograms per cubic meter at ground level aprson would not

sense the presence of anything

Further though plaintiffs introduced the report of Dr Mitchell his findings

are lar el consistent with those of Dr Zannetti and Dr Weir particularly with

I

g Y

regard to the diz of th plume and the levels of concentration Additionally

though Dr Mitchell states that his results show lare areas of Baton Rouge

downwind of the emitting source were exposed to nortzero ground levl

concentratians of sulphuric acid he offered no opinion or testimony as the effect of

such concentration

Therefore given the unrefuted evidence that the lowest level of concern for

sulphuric acid is 200 microrams per cubic meter and that at most only one

plaintiff was actually exposed ta this level af concentration we find that plaintiffs

failed to meet the threshold burden of plausibility and failed to provide sufficient

evidence to establish a large defnable group of aggrieved persons Accordingly

the trial court erred in defning a subclass to consist ofprsons exposed ta the

released chemicals in th plume or in the area ofthe plume

Second with regard to the subclass consisting of persons who heard the

warnings through the sirens loudspeakers or received a telephone call from the

alert system cznd exprienced some odor or other sensation of the presence af the

chemicals the record demonstrates that three sirens and laudspeakers were activated

on the morning of the release all of which are located upwind from the Rhodia

plant According to Ms Moreau these sirens have a onehalfmile radius and rotate

3f4 degrees ln addition to th sirens an automated telephone system was activated

which called or attempted to call approximately 1700 homes in the area of the
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Rhodia plant owevrthe expert testimony is clear that the wind on the morning

of the release was blowing from the NorthNortheast and was pushing the plume

southwest or downwind According to Dr Weir the people upwind of the Rhodia

plant should not have experienced anything as a result of this particular release and

they certainly did not sense the presence of the sulphuric acid as a result af the

release Further though Dr Mitchell states in hisz that the air models do not

account for variations in wind speed and wind direction which occur during an

hourly averagingpriod Dr Mitchllareed that the plume moved in a southwest

direction and specifically limited his findings to the impact of plant emissions on the

surrounding neighborhaads downwind ofthe plant

In its reasons for judgment the trial court noted Dr Mitchellsstatement

about variations in wind direction and stated despite the unrefuted scientific

evidenc af the direction of the plume

Anybody whos been in South Louisiana particularly a

baseball fan like me knows that when you sit in Alex Box Stadium the
wind blows in ane direction for a while and then it swirls around and
comes fram anothrdirection for a short time So while there may be a
predominant direction and speed for the wind that is not a constant So
the fact that the plume went southwest doesntmean people to the East
or Northeast might not have at some point had some sensation of the
plume

However to the extent that Dr Mitchells statement in his report can be

interpreted to dispute Dr Lannettisand Dr Weirsopinions regarding the direction

of the missions from the Rhodia plant the trial courts use of judicial notice to

resolve the disputd issue of material fact is improper See Elliott v United States

Fidelity and Guaranty Ca 568 So 2d 155 158 La App 2nd Cir 1990 Further

even if Dr Mitchellsreport is taken to question the direction o the winds oz the

morning of the release the opinians expressed by Dr Mitchell in his report

specifically are limited to emissions downwind of the release site Therefore his
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report cannot support the conclusion that individuals upwind of the release sit

experienced some ador or other sensation of the presence of the chemicals

Accordingly based on the expert testimany in the record regarding the

directian af the plume and th lack af evidence to causally relate the alleged

physical symptoms ofthe class members to the incident we find the trial court erred

in defning a subclass to consist of persons who heard the warnings through the

sirens loudspeakers or received atlephane call from the alert system and

experienced some odor or other sensation of the presence of the chenicals

Finally we address the third subclass defined by the trial court persons who

heard the sirens or laudspeakers received a telephone call from the alert system or

were contacted personally by Rhodia emplayees These claims are for fear anxiety

and emotional distress absent any physical injury In Moresi v Stat Department

of Wildlife and Fisheries 567 So 2d l01 La 1990 the supreme court set forth

the necessary elements to recover damagsfar negliently inflicted mental distress

Generally a defendant will not be held liable for such damagsunder Louisiana law

where its conduct was merely negligent and caused only mental or emotional

disturbance unaccompanied by physical injury Moresi 567 So 2d at 109S149b

see also Bonnette v Canaca Inc 012767 p 22 La1203 837 So 2d 1219

1234 The supreme court hasrcognized deviations from this general rule in various

situatians however it has only done so in cases where there is an especial

likelihood of genuine and seriaus mental distress arising from the special

circumstances which serves asauarantee that the claim is not spurious Moresi

567 So 2d at 149b see also BonntteO12767 at p 23 837 So 2d at 1234

As stated above three community alert sirens were activated in the

cammunity adjacent to the Rhodia plant with a onehalfmile radius and rotating 360

degrees Additionally the community alert system called approximately 1700
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homes as identified on the call list admitted into evidence informing individuals of

the release Several namd plaintiffs testified that they heard th alarm and

loudspeaker or recived the telephane call which message stated

This is an emergency alert message from the East Baton Rouge
Communications District There has been a toxic release type af
incident at Rhodia Residents in the area ar advised ta shelter in place
move indaors close all doors and windows shut off all air conditioning
and heating systms and please da not use your telephone unless a
personal emergency Tune in to your local radio and TV far more
information

Mr Stewart Ms Thomas and Mr Anderson stated that they were awakened in the

middle of the niht by the alarm and the loudspeaker messaeand weretrightened

Additionally Ms Jones testified that she was frihtened when sherceived a

telephone call with a similar message Finally thausands of claim forms were

admitted inta evidence with individuals claiming to have been frightened or fearful

as a result of hearing the sirens and laudspeakers or receiving a telephone call

Additionally the record demonstrates that Rhodia dispatched personnel to go

door to door in the neighboring community to distribute a flyer informing

individuals of th release Defendants pravided the addresses of th homes visited

by Rhodia employees in their answer to interrogatories which were also admitted

into evidence

Th trial court nated that the content of the message was particularly

important in finding that the plausibility component of the numerosity analysis was

satisfied The cour noted whnpople are told that theresben a toxic release

theyrnot to go outside theyre to turn off their air conditioning and heaing units

so that nothin from outside comes in theyre not to use the telephanes its

crtainly plausible that thy would exprience fear and anxiety

We are mindful that it is not necessary at the certification stage of the

proceedings to prave the facts of the underlying cause of action nor is it necessary
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to prove that a cause of action exists See Display South Inc v Express Computer

Supply Inc 061137 p 7La App l st Cir 5407 961 So 2d 451 455

Hampton 98043Q at p 6 730 So 2d at 1093 Rather the plaintiffs must establish a

causal link between the incident and the injuries or damages claimed by sufficiently

numerous class members Bovd 031840 at p 12 898 So 2d at 457 This burden

however is not fairly comparable to the burden of proof of causation medical or

othrwise on the merits Boa0314pat p 22 898 Sa 2d at 463 Accordingly

from our review of the recard iven the content of the message and the testimony

andor sworn statements of thousands ofplaintiffs that they heard the message and

were frightened or fearful we find no error in the trial courtsdetermination that the

plaintiffs met their burden of establishing a causal link between the incident and the

injuries or damages claimed by suffaciently numerous class members

Further we find no error in the trial courts detinition of this subclass as the

testimony at the hearing geographically defined the area of the three sirens as having

a onehalf mile radius for each siren rotating 360 degrees Additionally a phone

log was admitted inta evidence listin the numbers called by the automated system

and the interrogatories listed the addresses visited by Rhodia employees

Accordingly we tind no error in the trial courts determination that the plaintiffs

established a definabl graup of aggrieved persons so numerous that joinder of their

claims would be impracticable

Typicality

In order for a class action to be maintained the claims of the class

representatives must be typical of the claims of the absent class members La

CCP art S91A3 Simply stated this element requires that the claims of the

class representatives must be a crosssection af ar typical of the claims of all class

members Sin lgeton O10447 at p 12 826 So 2d at b3 Typicality is satisfied if
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the claims of the class representatives arise out of the same event practice or course

of conduct giving rise to the claims of other class members and are basdon legal

theory BoXd 031840 at p 2S 898 So 2d at 46465

In the instant case the claims and alleged injuries of the class representatives

and the absent class membrsfor emotional distress arise from the same event and

are based on the same legal theory All of the plaintiffs will have to demonstrate

that the release of sulphuric acid occurred and that the release caused them

emotional distress Considerin the claims of the plaintiffs and the record before us

we find no manifest error in the trial courts finding that the element of typicality

has been satisfid

Adequate Representation

The parties seeking ta maintain a class action must also demonstrate that the

representative parties will fairly and adequately protect the interests of the class La

CCP art S91A4The test for determining adequate reprsentation cansists of

three elements 1 the chosen class representatives cannot lave antagonistic or

conflicting claims with athermmbers af the class 2 the named representatives

must have a sufficient interest in the outcome to ensure vigorous advocacy and 3

counsel for the named plaintiffs must be competent experienced qualified and

generally able to conduct the proposdlitigationviorously Bovd 031840 at p

26 98 So 2d at 465 Singleton O10447 at p 13 826 So 2d at 64

From our review of the record we find no evidnce that the named plaintiffs

have antagonistic or conflicting claims with other members of the class

Additionally the recarddmonstrats that they have a suffcient interest in the

outcome to ensureviorous advocacy Plaintifs instituted their actions in 1999 and

they appeared in court at thecrtification hearing over ten years latrand offered

their testimony Further there is no evidence that plaintiffs counsel is not
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competent experienced or uncualified Therefore we find no error in the trial

caurts determination regarding adequate representation

CONCLUSiON

For the foregoing reasans we affirm the trial courtsjudgment certifying the

class action However we reverse that portion af the trial courts judgment

delineating three subclasses finding that the evidence did not support subclass one

consisting of persans who experienced some expasure to the released chemicals in

th plume or in the area of the plume or subclass two consisting of persons who

heard the warnings thraug the sirens laudspeakers or received a telephone call

from the alert system and experienced some ador or other sensatian of the prsence
of chemicals We remand this matter to the trial court far issuance of a new

judgment certifying the class action in conformity with the views expressed in this

opinian All costs af ttis appeal are assessed equally amang the parties

AFFIRMED IN PART REVERSED IN PART AND REMANDED
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HENRY T STEWART III AND STATE OF LOUISIANA
PATRICIA LUMBARD

COURT OF APPEAL
VERSUS

FIRST CIRCUYT

RHODIA INCORPORATED THE
ABC EFT AND XYZ CORPORATION
ANDOR COMPANIES NUMBER 2011 CA 0434

CONSOLIDATED WITH

2011 CA 0435
2011 CA 0436

l 2011 CA 0437
V

WHIPPLE J dissenting

PurSUant to Boyd v Allied Signal Inc 03184 La App st Cir
i

123004 898 So 2d 450 writ denied OS0191 La41OS 97 So 2d b06

appellate review of a trial courts decision to certify a class action involves a two

part analysis towit the trial courts factual findings in the first step of

certification are subject to review under the manifest error standard and the trial

courts ultimate decision regarding certification is then reviewed under the abuse

of discretion standard Moreover inrviewing such certification appellate courts

are cautioned that the proof nECessary to satisfy the criteria for certification need

not be by a preponderance of the evidence but only requires a przma facie

showing Bo 031840 at pp 1011 898 So 2d at 457 Despite these precepts

and the extensive explanation provided by the trial court in support of its decision

which shows the trial court performed the multifaceted analysis set forth in Bo

the majority finds that the trial court incorrectly certified the subclasses herein and

rejects the trial courts findings accordingly In my view the majority erred in

doing so

In the instant case plaintiffs presented and the trial court relied upon inter

alza the Forensic Meteorology Report issued by Dr David Mitchell with MET

Associates an expert in forensic meteorology In the report relied upon



extensively by the majority herein Dr Mitchell directly challenged the ultimate

opinion rendered by Dr Paolo Zanetti a defense expert explaining and concluding

as follows

The atmospheric dispersion modeling results presented in this report
both CALPUFF and AERMOD show nonzero ground level

concentrations of sulfuric acid H2SO4 occurring beyond the fence
line of the Rhodia Inc Plant as a result of the upset release of S03
which occurred on February 22 1999 However these models do

not account for the presence ofwind turbulence and variations in
the wind speed magnitude and the wind speed direction which can
occur during intervals of time less than 1 hour in duration

When model outputs of the calculated H2SO4 concentration level
contours are plotted on top o the area map of the region downwind of
the release the modeling results show that large areas of Baton
Rouge Louisiana were exposed to and impacted by S03 emissions
and the resulting H2SO4 vapors carried downwind of the emitting
sou Emphasis added

After identifying the air modeling simulation performed by Dr Zanetti using

the parameters as listed in the attached Tables 1 and 2 Dr Mitchell noted

that Dr Zanettisopinion was based on his use ofapuf model to arun his

model simulation which calculated a maximum sulfuric acid H2SO4

ground level concentration of 322 micrograms per cubic meter for a 30

minute exposure withground level sulfuric acid concentration contours

of 10 20 and 200 micrograms per cubic meter as displayed on the figure

In challenging Dr Zanettis opinion Dr Mitchell then observed Note that

the concentration contours follow the hourly wind pattern for the morning

hours of February 22 1999 Howeverthe air dispersion models do not

account for any instantaneous chazges in wind speed magnitude and wind

speed direction which would occur during the hourly averaging period

While the majority focuses on the portion of Dr Mitchellsreport which

included an analysis and discussion of a downwind air dispersion model run

using an elevated stack source and recorded on a uniform grid of ground

level receptors located downwind of th source the trial court focused on
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and accepted Dr Mitchellsopinion that the models relied upon by the

defense did not account for changes in the hourly wind speed direction and

magnitude which would occur during the period in question Moreover in

my view Rhodias own internal documents produced in response to

plaintiffls request for production of documents call Dr Zanettis

assumptions regarding wind speed and direction into question given that

Rhodia was unable to directly verify the data given to its attorneys and

expert regarding wind speed as reflected in the response document marked

CONFIDENTIAL dated 11121999 which notes its missing critical logs

Further to the extent that the majority credits and relies upon Dr Francis

Weirs opinion as the majority recognizes his conclusions likewise are only

valid if the facts are as they have been presented by Rhodias expert

regarding the source of the relase and the wind direction

Thus considering the various exhibits introduced at the hearing on

class certification along with Dr Mitchells areport and opinions find the

plaintiffs met their burden of making the requisit evidentiary showing to

establish a prima facie case to support the certification of the particular

classes as carefully drawn by the trial judge As the record demonstrates the

trial court carefully considered all of the documents and evidence submitted

in support of and opposition to the motion for class certification and

rendered an opinion based on its factual findings for which there is ample

support in the record Thus in my view the majority errs in substituting its
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opinion for that of the trial court given the record before us

In sum considering the applicable law as set forth in Boyd and related

cases and given the record as a whole I would affirm the trial courts

judgment at defendants costs As observed by the trial court when

discussing Bo if there is an error to be made it should be made in favor

of and not against the maintenance of the class action inasmuch as the

certification of class action is always subject to modification should later

developments during the course of the trial so require As the cases

recognize class action certification is purely procedural and the review of

such a decision should not be premised on the ultimate likelihood of success

or lack thereo on the merits Moreover the substitution on appeal of one

experts testimony ovrthat of another is not properly part of the scope of

appellate review of the certification process For these reasons I

respectfully dissent

lI also disagree with the majorirysfinding that the trial courts ruling was premised on
the court taking improper judicial notice of the judgesexperience of wind patterns experienced
while sitting in a Baton Rouge stadium Considering the judgescomments in the context of the
courts overall remarks explaining why the caurt tended to agree with Dr Mitchells opinion I
find the rnajority unfairly characterizes the basis ofthe trial courtsultirnate conclusion As the
above quoted excerpts show Dr Mitchellsreport while plotting the areas in more detail on an
axea map downwind of the release nonetheless specifically states that his madeling results
shawed that laarge areas af Baton Rouge Louisiana were impacted
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