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GAIDRY J

In this case a mother appeals a judmentmodifying a nonconsidered

decree on the rounds that the judgment is an absolute nullity because the

court ruled on inatters that were not before the court We affirm

FACTS AND PROCEDURAL HISTORY

Kerry Audibert Jr and Kimberly Costanza wre never married but

have one child together who was born June 12 2Q02 On December 7

2004 Mr Audibert filed a rule to establish custody and support in which he

asked to be named the domiciliary parent of the child On July 19 2005 an

itterim order was ertered providing that pending further orders of the Court

or the hearing on custody the parties would have joint custody of the child

according to a physical custody schedule set forth therein Subsequently in

a May 10 2007 stipulated judgment the parties agreed to joint custody a

physical custody schedule and for Ms Costanza to be the domiciliary

parent

On March 15 2010 Mr Audibert filed a motion to modify custody in

which he requested that the parties have shared custody of the child and that

he be named the domiciliary parent Alternatively Mr Audibert requested

increased physical custody of the child After a February l 8 20l 1 hearing

at which the court heard testimony from the parties and other witnesses the

I

court found that a material change in circumstances had occurred since the

parties entered into the consent judgment and considering the factors set

forth in La CCart 134 that it would b in the best interest of the child for

the parties to have joint custody for Mr Audibert to be the domiciliary

parent and for him to have increased periods of physical custody The court

signed a judgment granting Mr Audibertsmotion to modify custody

naming Mr Audibert the domiciliary parent establishing a physical custody
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schedule which gives Mr Audibrt increased time with the child and

dealing with other matters Ms Costanza appealed

DISCUSSION

Since the parties prior custody arrangement was pursuant to a non

considered decree in order to modify custody Mr Audibert must prove that

there has been a materia change of circumstances affecting the welfare of

the child since the consent decree was entered and that the proposed

modification is in the best interest of the child Perry vMnzstere08T1629

p 5La App 1 Cir 1223084 So3d 50 853

Thebestinterestofthchildtest is a factintensive incuiry requiring

the weighing and balancing o actors favoring or opposing custody in the

competing parties on the basis of the evidence presented in each case

Martello v Martello 06OS94 p5La App 1 Cir32307960 So2d 186

191 Every child custody case is to be viewed on its own peculiar set o

facts and the relationships involved with the paramount goal of reaching a

decision which is in the best interest of the child Id

The trial court is vested with broad discretion in deciding child

custody cases Because of the trial courts better opportunity to evaluate

witnesses and taking into account the proper allocation of trial and appellate

court functions great deference is accorded to the decision of the trial court

A trial courtsdetermination regarding child custody will not be disturbed

absent a clear abuse of discretion Id 060594 at S 90 So2d at 19192

I
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Ms Costanza argues on appeal that the sole issues before the trial

court were whether the evidence warranted a change from joint custody to

shared custody or alternatively whether Mr Audibert was entitled to

increased visitation She alleges that the courtsmodification of the physical

custody schedule and changing of the domiciliary parent was an
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impermissible enlargement of the pleadings She argues that Mr Audibert

sought only a shared custody regime with a SO50 sharing of physical

custody or in the alternative increased physical custody of the minor child

but never requested that he be given physical custody of the child the

majority of the time As such she alleges that the judgment is an absolute

nullity

Initially we note that contrary to Ms Costanzasassertions Mr

Audibert did in fact request in his motion to modify custody to be named

the domiciliary parent Furthermore Mr Audibert requsted a modification

of custody or an increase in his periods of physical custody of the child The

modification of custody was properly before the court The court found

there to be a chane in circumstances and modified the physical custody of

the child in the way it found to be in the best interest af the child We do not

believe that this was an enlargement of the pleadings and do not find that

the court abused its broad discretion

DECREE

For the reasons set forth herein the judgment of the trial court is

affirmed Costs of this appeal are assessed to appellant Kimberly Costanza

AFFIRMED
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