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The defendant Joshua M Passman was chared by amended bill of

information with one cu1t of bein a convicted felori in possession af a firearm in

violation of LSARSl4951 Gount 1 one count of arined robbery with the

use of a firearm in violation ofISARS 1464 and 14643xespectively Count

2 and one count of simple escape in violation ofLSARS14114 Count 3

TZe defendant initially pled not guilty After a lunacy hearing the court found the

defendant competent to stand trial and jury selection began Ihe defedant made a

Motion to Supprss Fvidence and a Motion to Suppress Statements made in a

taed confession both of which were denied by the trial court After the motions

to suppress were denied the deendant changed his plea and enteredauilty plea

pursuant to State v Crusb 338 So Zd 54 La 1976 reservin the riht to

appeal the denial of the Motion to Suppress Statements

Tle State then filed a multiple offender bill of infarmation allegin that the

defendant was a secondfelony habitual ofiender Ihe defendant admitted to the

alleations ii1 the inultiple offender bill and the trial couitadjudicated the

defendant to be a secondfelcny habitual ofiender The defendant then waived

sentcncing delays and the trial court iminediately senteiiced the defenant

On Cryount 1 the defpCc111t was sentenced to tnyars at hard labor and

ordered to pay a fie 100000 On Count 2 havin found the defndant to be a

secondfelany habitual offnder tlae trial court serltencec him to fortyeight and

onehalf years at hard labor withaut benefit of probation or suspensioY o sentence i

pursuant to LSARS 1SS291A With respect to the additional penalty for

armed robbei with use of a firearm the trial court sentenced thdfendant to fiv

years at hard labar Cn Count 3 the trialcourt sentenced tlae defendant to one year

at hard labor Ihe sentence on Count 1 was ordered ta run cancurrently with the

senteraces on Counts 2nd 3 Ihe fiveyear additional penalty was ordred to run
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consecutivlyto the habitualtfiender sentence on Count 2 The sentence n Count

3 was orderdto run consecutively to the fiiveyear additional penalty

The defendant now appeals designating one assignrnent of errar We affirin

the convictions habitual offender adjudicatiora and sentences

STATEMENT OF FACTS

Aithouh the defendant pled guilty the following facts appear from

stipulated tacts an audio recording of the police qustionin the defendant and

testiizlony iven at the motion to suppress hearing

In the early marniighouxs of Decembr10 201 d the defendant broke a

door and entered the CovingtonIouisiaraa horne of Mrs Gail Richardson an

elderly womalThe defendant wok the vzctim ointeda410 Mosberg shotgun

at her face taped her hards together and forced her to go through her house as he

took money from her purse and forcdher to apn a saf and remove about

80000 The defendazit also took some jewelry and apprximately ten gurs Mrs

kichardson gave the police a description of the perpetrator which tit the

desciptinof thedfendant who was the oi th elderly victims sitter

The defeadant later indicated to the polic that he knew the victim

Iater that morning aound 1000 am the police went to the deferdants

randmothrshouse tocuestion hiin as a possible suspect and to lok around the

paremises 1or any ol the items taken Detective Bar Ownby with the Caviraton

Police Uepartmetwas the lead detective on the case At the rnotiontosuppress

hearin Uetective Ownby testified that when he arrived at the house he told the

defendantsrazdfather what h was investigating and thegandfather allowed tlle

detictive to walk around the property 1e conducted a brief search and no items

1l1e record has conflicting inforiation regardigMrs Richardsc7nsae but she was at
least sixtylive years old nd perhaps as old as her eighties In particular while the States
recitation oi the factual basis shows the victims age as sixtytiv te afi ol the
iivestigaiin ofticer reflects that the victim was eightyfive years old at thc tiane of the otlense

Detective Owrby was the only person who testiied at the suppression hearin
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were removd from thc premises While at tle hous Detective Ownby alsa

requestEd to talk to the defendant about where he had bn that evening Bfore

questioning hir1 at the residence Detective Ownby read the defendan his Miranda

ihts and the defendant signed a waivrotrights form The detectiv observed

that the defendant appeared to understand tlos rights and did not indicate any

problems or disalilities The detective also testitied that thecefendant was not

foxced oerced or tlareatened in any way the defendant was iot promisd

anythin by him or any otlerpoliceoffcer an the defendantcooperated with the

police

Th defiendant was not arrested but he left his randmothers house and

went withIetective Ownby to the police station Detective Qwnby recalicd that

he began questioning the defendant while in the police vehicle en route to the

police statior but the defendant did not make any confessions at tlaat time Thus

questionin of the defendant continued at the station Detective Ownby testified

that during all thi titne thedfcndant never askdior an attorney or said he

wanted the questionigto stop the detendant was never forced or coercdand na

one sed physical violence against him or made any thetsor promiss At ieast

part of the conversation between the defendant and Detective Qwnby including the

confssinwas capturdin an audia recordin Accoidinto the auio recording

while al the police station tle defendant did ask when he would be able to leave

and Uetectiv Ownby responded that he did not know

Detective Ownby admitted that at various times during the questionin he

told th detendant that Ie was justtying to help him and that he needed to be

trutlzful H told the defendant tat what he did at that tiine would go a lon way

in thefuture Ie observed 1hat tae defendant was ot1 probation for attempted

simple rohby and speculated that he got probation for that offense because he

cooperated with the olice Shartly before confssing the defendant asked
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UtectiveCwnby what punisment he might face for this crim Detctive Ownby

recalled sayin he did not know so he retrieved a Louisiana statute book and

looked up crimstlaat he thought had something to do with th case He then read

aloud some of the elements of and the sentences for aggravated urglary and

hcme invsion crimes that carry sentences of one to thirty years and five to twenty

yearsiespectivuly The detective testifid that he intended ta coninue reading

anything else that miht apply including armed robbery which ca a tn to

ninetynineyear sentence but the detendant confessed first He also told the

defendant that the judge would tindahappy medium in entcncirgThough the

defendant had initially denidany involvement in the instant affenses he tlaen

confsscd saying I did it Thereafter the defendant continued to talk and gave

details of the crime Detective Ownby testifred at th suppression hearin that

when t1e defendant confessed his involvement in the instant otfenses he was not

forced or coerced to do so and that the defndant had not been ramised anything

including whttheIistrict Attorney would charge or any certain sentence

While still in custody at the police station but after he had confessed and

was aware ofthe potential charesaainst him the defcndant said he wished to usE

the restrootr The iestroolY was in the front of the building and the defendant

acted like h was going to o in the back after using the restroom Irstead h ran

out of the franl door afthe polic statior The defendant escaed about fifteen fcet

in the brezeway before he was restrained by polic officers

At th time the defendant coanmitted the instant affenses he was on

probation for the crim of attetnpted simple robbery to which he pled guilty in July

2008 fhe defendantcbtained the shotgun used in the early morning hours before

tlle ctimes wrecminitted and the gun was still in his possession in tki early

We note tliat although thcdtective stated lhat the penalty forLome invasion was iive tc7
twerty yeast11 genral penalty range if chared with thisofense defendant aclually would
have acedaenalty cf livc to twentytiveyers under LSARS1468B2since the victim
was cver the ae ofsixty3ve
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naorning hours afterwards

ASSIUNMENT OF ERROR

In his sole assignment o error thedfendant argues that the trial court erred

in dcnyin the motion to suppress where th statment 1 was obtatned after the

defendant indicated tlaat he wished to ciiscontinue the questioning and 2 was

induced by the detectivesnisrepresentation as to how much incarceation tke

defendant was facing if he canfessed

Tn the tirst of the defendantstwopart argumntthe defendant asserts that

he should laave been inforrned that he was free to leave and to stop participatin in

the questioning process but instead was only given the impression that he could

rtot leave The defendant cantends that as a result he was effectively under arrest

while therc was no probable caise toarest him at that point Thus he contends

any confession obtained shouldlave been suppressed as fruit of tle poisonous

tre See Won Sin v 15 371 US 471 3 S Ct 407 9 L Ed 2d 44l 193

The only basis cited by the defendant for his position that he wished to discontinue

questioning is a single tim at the police station when he asked Detective Ownby

when amIoing to be aUle to leave and th detective replied that he did not

know

At the outstwe note that in the trial court thedfendant did riot arue that

the confession should be supprssed because of an illegal detention r arrest nor

did the defiGndant aise the issue of a lack of probabl cause for hi arrest Ihe

defendant raiss these specitic grounds for the first time on appeal However

Louisiana couzts have long held that a defendant may not raise new grounds for

suppressing evidence on appeal that he did not raise at the trial court in a motion to

suppress State v Mottejo 20061807 La51110 40 So 3d 952 9f76cert

denied US 131 S Ct fiS6 178 L d 2d 513 2010 Instead the

defendant is limited on appeal to the grounds he articulated below anc a new basis
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ior a claitn ven if it would b meritorious cannot beiaised for the first tim on

appeal Se State v Johnson 20O71040 La Ap 4th Cir91008 993 So d

326 330331 writ denied 20082649 La fi509 9 So 3d 68 Iaccordance

with thc provisions ofLSACCxFats 703Fand 841 to allow at objction on

ilew grounds to be presented for th first time on appeal woulcl dearive the trial

court of the opprtunity to consider the merits of the particular claim Se Stat v

Cressy 440 So 2d 141 4243 La 1983 Further this prohibition exists because

the State is also entitldto tinely and adequat notice of the alledground or

objection so that it will have an opportunity to present vidence anci addess the

issue in the proceedinskelow As the State points out whileUtective Ownby

testifiidthat the defendaitwas a possible suspctat the time of the questioning no

detailcd intormation was ivnat the hearin regarding the information the police

had at the time to detain and questionhiin ccordingly we canclude that this

arument is nUt properly before us on appeal and thdfendant is limited to the

rounds articulated in the motion to suppress or at the hearin on same in the

proceedings below

owever ven if this claim were deemed to be properly befare us we find

that the record sui shaws that probable cause existed to arrest the

defendant Prcbable cause to arrest without a wairant exists when the facts and

circumstances known to the arrsting officer and of which he has reasonably

trustwoithy inortation ar sufficierat to justify a inan of ordinary caution in

believing tlat tl7e person to be arrsted has committed a crime Althouhmere

susicion cannot justify an arrest the ofticer does not need proof sufficient to

coalvict Frobable cause must be judged by the probabilities and practical

consideratiors of everyday life on which average men and particularly average

policcfficers can be expected to act State v Jarvis 980522 La App lst Cir

122898 727 So 2d 605 608 One of the most important elements in

7



determinin whether or not prnbable cause exists is satisiedwhen the police know

that a crime actually has been committed When a crime has been committed and

the police know it they have only to determizewhether or not there is reasonably

trustworthy information to justify a man of ordinary caution in believi th person

to be arrested has comrTittdthe crime Se State v Thomas S89 So 2d SSS SC2

Iaa App 1 st ir 1991

In the instant cas the police kriew that a crime had been ccmmitted ln

additionIetective Ovrbytstified that at the time he went to the defendants

grandmothrshouse on tlle morning o December 10 2010 he hac been given

information iom the victim that the defendant tit the description afi th person who

committdthe crime In te audio recordixgof the detectives questioning ofthe

defendant the detective said that the victim had described tlac defendant to a T

Furtller as demonstrated in the audio recording the defendant and Mrs

Ricadson apparently knew each othtiFamiliarity with the defendant ave

reatrcredibility to the victims description as well s the weight wit11 which the

detective could rely upon that infoamation Accordingly althouh t1e defendant

failed to preserve thissue of probablE cause for appellate review thercord shows

that the police had probable cause for his arrest

Moreovei coltrary to the clefendants assertions he did not indicate that he

wished to discontinue questinirgand the police did not act irnproperly in

continuin to question hin Thus we fird no grounds for suppression of the

evidence on tkis alleged basis A defendant adversely afected may rnove to

suppress any evidence from use at the trial on the merits on the ground that it was

lia State Exhibit DcfetseExhibit 1 Tracic 1 at 515 the defendant savs that he knows
that the victim just ct c7ut of the hospital ln Track 1 at 630 the defendant says he knows that
the victim has kids and grandkids In rack 1 at 70 in response to tlie detectivcs
speculttioil that tle victim is so ztice that he thinks thal a stranercould knockcn her ioor and
ask iar whateve taey wanted vithin reason and she would give it thcn the detendant says i
know slte woulc 1ai Irack 2 at 1332 after coitessing Detective Ownby asked ihe defendant if
le wnted tkie officcr to tell the victim something tlie defendant resoided Ylease torgive rne
and dotlold notliing agaiYstmy graidrna fo whal Ive done
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unconstitutionally obtained LSACCrFart 703 Ihe State bears th burden

ofpovira that an accusdwho makes an inculpatory statement ot contession

while in custodial intrrogation was first advisEd of his constitutional rights and

mae aniatelligent waivei of thos ights LSACCrP art 703D See Stte v

Davis 942332 LaAp l st Ci 121595666 So 2d 400 406 wrtdenied 9fi

b127 La4l99G 671 So 2d 925 In Miranda v Arizona 34U 436 86 S

Ct 1fQ2 16 I Ed 2d 694 19h6 the Supreme Court promulgted a set of

saleguards to protect the therein delineated constitutional rights of persons subject

to custodial police intezrogation The warrinsmust inform the person in custody

tlat he has the riht to rezninsilent that any statement he daes make may be used

as evicience against him 1d that he has the riht to tlae presence of an attoney

either retained or appointd Nlixanda 384 LJS at 444 6 S Ct at 161 ln

addition to showing that tl Mirarda requirements weei1et th State must

aftirnatively show that tl statement orconfession was free and voluritary and not

madc under the influence uf fear duess intimidation menaces threats

inducements or pronaises in order to intioduce intc evidence a deendants

statement or confession LSARS15451

As set forth in Mianda if the inclividual indicates in any mannrat any

time prior to or during questionin that he wishes to remain silent the

interroatior must cease Mianda 384 US at 473474 G S Ct at 1627 When

a defendant exercises his privilege against seltincrimination the validity of any

subsequent waivrdepends upon wlether police kave scrupulously honored his

riht to remain silerlt Statc v Taylor 2011638 La11403 838 So 2d 729

739 cert dcnied 540 LTS l 103 124 S Ct1036 157 L Ed 2d 886 20Q4 citing

Michigan v Mosley 423 LJS 96 l 04 9G S Ct 31 326 4F L fd 2d 313

1975 Icritical safeguard in the right to remain silent is the persons right to

cut off questioninihrough the exercise of his option to terninate questioning
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he can control the time at which questioning occurs the subjects discussed and the

duratior of t11e interrogation State v ebert 20Q80003 La App 1 st Cir S208

991 So 2d 40 45 writs denied 20081S26 l fi87 La413i09 5o3d 157

161

Whether the police have scrupulously honred a defendantsriht to cut off

Questionin is a deterrninatinmade on a casebycase basis under the totality of

the circunstances See Miclaigar v Moslev 423 US at l Ol 06 9G 5 Ct at 325

27 Statc v Proser2008839 La51408 982 So 2d 764 765 Factors going

into th assessment include 1 who initiates further qustionirzg although

significantly the police ae not barred from reinitiatilgcontact 2 whether there

has ben a substantial time delay between the original request arc subsequent

interaogation 3 whether Miranda warriings are given beforE subsequent

qucstioning 4 wlther sined Miranda waivers are obtained S whetler th

later interrogation is directed at a crime that had not been the subject of the earlier

questionizag and 6 whethei or not pressures were asserted on the accused by the

policc between the time he invokdhis riht aTad the subsequent interrogation

State v Hebert 991 So 2d at 46 State v Brooks 505 So 2d 714 722 1a97

cert dezaied 484 US 947 1Q8 S Ct 337 98 l Ed 2d 363 1987

In this case the only evidence the deFendartcites regardin his purported

dsire to cease questionir is that h asked Detective OwbyWllnam I going to

be aile to leave The detective responded that he did not krow anlthat he was

really tryin tc help the defendant out We do tot find that this statement indicatd

a wisla to discontinue questioning ln so concludin we note that prior to any

cuestianing th defendant was read his Mirandarihts and he signed a waiverof

rights forni At io tiine did the defendant state that he wanted the detctive to stop

qustionirig him or that he did not want to talk anymore nor did e request an

attorney A carefulrview of the audio recoz of the interviweflects that this
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single qustion is the only tixne during the interview that tle defendant exressed

to Detective Ownliy even ambiuously a desire to leave We note that after the

deferadant inquired about leavinIEtective wnby only began to ure him again

to tell the truth and acvised him that telling the truth early would benffithiin later

ihere is nothing in the record to show that the defendant was induced or led to

believe that he had to corafcss before he would be aUle tolave Intead shoitly

thereater the defendanl asked Detective Ownby How much time am I looking at

doiri whicla promptd the detective to reference theIouisiana tatute book

Considring the totality of the circumstances we find that the police did not act

impropely in continuirlg qustioning after the defendants inquiry about when he

would be able tolave

In the second part of his arguient that the statement should have Ueen

suppressed thc defendant contends that his confession was involuntarylecause it

was induced by the detectivesmisrepresentation as to how much incarceration he

was facing 7he defendant poirts out that Detective Uwnby observed how tlle

defendant had received probation on an attmptec sirnple robbery clarge a few

years prior and intimated tlat t11e defendaant could receive probation again i he

cooperated saying what you do now will go a long way ir the fiuture and that if

thdeendant did not cooerate he would be in there fo a while Inrsponse to

th defendantsinquiyabout how much time he was lookir at doinDtctive

Uwnby looked up what he thought werc applicable crimes in the Louisiana

criminal statutes nd read the penalties or aggravated burglary and honle invasion

which are ore to thiityyears and tive to twenty years respectively owever the

detective did not read artned robbry and its passible penalty which is ten to

ninetynine yea at hard labor The defendant also notes that Detective Cwnby

tald hinthal a judge would ahapyrnedium in sentencing The defendant

SSee footnote 3 supra
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contends that tlese statements about possibl sentences are what induced him to

confess and that he did o in eliance upon the accurcy of that infornatioi

The State z7u5t specifically rebut a defendantsspecific allegationsof police

miscotlduct in elicitin a confessioi State v Thomas 4fi So 2d 1253 1256 Ia

App lst Cir 1984 writ cienied 4b4 50 2d 1375 Ia 1985 Wheter a showing

of volutrtariness has been made is analyedon a casebycase basis witl regard to

thefacts and circunlstances of each case State v F3noit 440 So 2d 129 131 La

1983 The tria court must ccrosidrthe totity of the circumstances in deciding

whether a confession is admissible State v Hernandez 432 So 2d 350 3S2 La

App lst Cir 193and the testimany of the intervicwing officer alone nay be

sufficient to prove a defendants statemerits werefreely and volurtarily given

State v Maten 20041718 La App 1st Cir 324OS 899 So 2d 711 721 writ

denied 20051574 La127Ofi 922 So 2d 544

When a trial court denies a motion to suppress factual a1d credibility

determinations should not be reversed in the absence of a clear abue of the trial

courts discretionie unless uch ruJing is ot supported by the evidence See

State v Creez 940887 La52295 655 So 2d 272 20S1 owever a trial

courts legal fndirags aie subjct to a de navo standard of review See State v

unt 20091589 Ia 12l09 25 So 3d 74G 751 ln denying the motion to

suppress tlle trial jude stated that he found the defendaritsinculpatory statements

were inade freely and voluntarily and knowingly vithout any fear of duress or

coercions or promises That he may have misinterreted th officersstatements

to him as a promise ater readin 11im the statute on aggravated buAglary with a

maximum of 30 years andsying that the judge may find a happy medium thats

not a prcmise as far asIm concerned Artd he was ill advised to take his own

counsel on that

Statements by the police to a defendant that he would be better off if he
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cnuperated are not promises or induceinents designed to extract a coniession and a

confession is not rcndered inadmissible by the fact that law enforcement officcrs

exhort or adjurc an accused to tell the truth provided the exhortation is not

accompaiedby an inducement in the nature of a threat or one whrch implies a

proinise of reward See Sate v Kobertson 97Q177 Ia3498 f12 So 2d 8

31 cert denied 525 US 82 119 S Ct 190 l42 L Ed 2d 1S5 1998 The test

for voluntariile5s requires a review of the totality of the circumstances under which

he statemnt w given ny inducemeitoffered is lut one fctor in tlat

analysis State v avalais 95032Q La 11259f685 So 2d 104 1453 cert

denied S22 US 825 ll S Ct 85 139 L Fd 2d 42 1991

n the instant casc tle defendant contnds that his contession was not given

voluntarilyIecause it ws iiduced intentionally or negligently b inisleading

informatiori about possiUle penalties ln addition the defendant coratends that the

totality of the circumstances shows that the defendntswill was overborne in this

case Hc points out that he was an unsaphisticated twentyyear ld with limitea

education who was latcr evaluated for competency due to questions about his

ability to assist his counsel with the proceedins

t1iter a careful review of the record and the audio recording of the I

questioning we do not find that the defendants reliance upon the detectives

staternettsregardin possible prison terms renderdhis confession itivoluntary or

tlt the detectivesstatements constituted inducements orpri7iissVe agree with

the trial court that the defendant may have misinterpreted some of the detecives

statements but the audio recording reveals that Detective wnby never made any

promises of prolation orpomises of a more lenient sentence or charge in

exchange ior a contession kurther thc defendant appeared to understand that the
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crime was serious one that would carry a substantial penalty The detective did

ure the detendant to confess and did cite the possible benetits of admitCing to the

crime includixlg a lessr sentence However rathek than being promises or

indtrcementsdsined to extract a confessiora these cornments were more likely

musings ntmuch beyond what this defendant might well have concluded for

himself Lavalais 6S Sc 2d at 1 5354 In addition the detective never told or

i71ied to the defendartt that the statutes he read aloud to him were the actual or

only onelnder which the defedant might be charged

Lastly th deendant arues that any statements he made should be

considered in light fthe fact tihat he was youn unsophisticated and with limited

education However we note that thedfiendant was not unfamiliar wrth the

cariYxlitlal justice system as he pled guilty to a prior felony and was still ixnder

probatian at the time o the instant offenss Detective Ownby tetified at the

suression hearing that when he read the defendant his Miranda rihts the

defedant appeared to understand them and did not indicate any problems oY

disabilities ln any evertdiminished mental or intellectual capacity does not of

itself vitiate the akility to mak a knowing and intelligent waiver of constitutional

rights and a fxee and voluntary confession See State v Lindsey 404 So 2d 4G

472 La I 981 Instead th critical factor is whether tle defendanL was able to

understand the rights explained to hiin and voluntarily av a statement State v

Beroit 440 So 2d at 13l

In sum we find that considering the tutality of the circumstances the

defiertdants confessicnwastreely and voluntarily made Cryonsequertly the trial

court dad not err crabuse its discretian indnying the motion to suppxss

The assignment of error is without merit

Wher lletective Cwraby sked the defendant if he knew whai chressc7mebody ir this
circunstanccwotldface tlie defendant said I inagine pretty Fbi chares
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SENTFNCING ERItOR

Undei LSACCrP art 9202w are lirnited in our reviw to rrors

discaverablc y mere inspection o the pleadings and proceedings without

inspection of the evidence Atter a careful review af the record we have found

sentcncin errors See State v Price 20052514 La App 1 st Cir 122Q6 9S2

So 2d 112 en banc writ denied 20070130 La222897b So 2d 277

Upon conviction for armed robbery the dtxadant faced a sentence of

imprisczmentat hard labo for not less than ten years and or not more than ninety

ninc years withotbenef t of parol probation or suspension of sentenc Se

ISRS 1464B As a secondelony habitual offender the defendant should

have been sentenced lor axzled robbeiy to imrisoninent for a term not less than

onelalfthe lonest term and not more than twice the longst term prescribed for a

1istccnviction See LS1kS155291A1Ihus lhe delendant should have

been seitenced to at least tortynine and onehalfyars imprisonment

Iowever a review of the sentencing transcript indicates that th trial court

sentenced the defendant to foi and onehalf years imprisonment an

illegally lenient sentence In addition upon conviction or siinplc escape the

deerldant faced a seiitetaceof rot less tkaart two years tor more than fivc ycars

imprisonment witl ur without hard labor See LSARS14110B3A review

of th sentencin transcript shows that the trial caurt sentenced the defendant to

orie yeai at 11ard labor which is also illegally leilient However since these

sentences are not inherently prejudicial to the defndant and neither tle State nor

the defndant has raised thesesntencing issues on appeal we decline to correct

the errors See Yrice 952 So 2d at 12325
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CONCLUSION

For the above reasons the defendants convictions habitual offender

adjudication and sentences are hereby affirmed

CONVCTIONS HABITUAL OFFENDER ADJUDICATION AND
SENTENCES AFFIRMED
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