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LEMMON, Justice

This is a suit for refund of state sales and use taxes paid under protest.
Plaintiffs-taxpayers are a group of three entities that own and operate a riverboat
gaming vessel. The Department of Revenue and Taxation assessed the taxes at issue
on plaintiffs' purchases of certain “gaming equipment,” including slot machines,
roulette tables, cabinets, currency conveyor systems, surveillance equipment and
illuminated signs, that wasinstalled during construction onthevessel. Indoing so, the
Department rgjected plaintiffs’ claim for an exemption of the equipment as component
parts of thevessal under La. Rev. Stat. 47:305.1A. Whilethelower courts determined
that the taxes were due, those courts nonetheless concluded that the doctrines of
detrimental reliance and equitable estoppel precluded the Department from collecting

not only the interest, but also the taxes due.



Facts

Thefactsarevirtually undisputed.* In 1991, the Internal Revenue Serviceand
the Department created ajoint task force to study the new gaming industry that was
being introduced into Louisiana and to educate and assist members of this new
industry with various tax issues. The task force's functions included holding
educational meetings with the new gaming industry members. Earl Millet, aregiona
tax director, and John McShane, arevenue audit manager, represented the Department
on the task force.

One tax issue facing the industry was whether purchasers of riverboats for
conducting gaming may invokethe sales tax exemption for material's, equipment, and
machinery incorporated into vesselsbuilt in Louisiana. This exemption is authorized
by La Rev. Stat. 47:305.1A, which provides in part:

Thetax imposed by R.S. 47:302(A) (1), 321(A)(1), and 331(A)(1) shall
not apply to sales of materials, equipment, and machinery which enter
into and become component parts of ships, vesseals, or barges, including

commercia fishing vessels, drilling ships, or drilling barges . . . .
(emphasis added).

Two years after thetask force wasformed, BarbaraRoe, a Senior Agent inthe
Research and Technical Division of the Department, addressed theissuein writing in
an internal memorandum, dated June 16, 1993, to McShane. The memorandum,
discussing vessel swhich satisfy the size requirement (which most of these riverboats
do), stated that:

All original purchases of equipment to outfit the vessels including the

gambling machines would also be eligible for the exemption provided

under that statute. Any tangible personal property that isneeded for the

vessdl to function will be included in the exemption. Thisincludes even
such things aslinens, eating utensils, glasswares, etc. (emphasis added).

'For purposes of the trial in this matter, the parties
entered into a joint stipulation of nineteen uncontested facts.
This stipulation covers virtually all the relevant factual

matters in this case.



On August 3, 1993, plaintiffs’ representatives attended a meeting of the task
force, at which Millet and McShane informed them, in accordance with Roe's
memorandum, that gaming equipment purchased for installation on ariverboat during
construction of the vessel would qualify for the component parts exemption under
Section 305.1A. Thetask force also provided plaintiffs with sales tax exemption
forms and instructed them to give the exemption certificates to the equipment vendors
at the time of purchase so that no sales or use tax would be imposed.

Plaintiffs, relying on the Department’ s representations, used the exemption
certificatesin purchasing various gaming equipment for installation during construction
on ther riverboat vessdl, without paying sales or usetaxes. These purchases occurred
after the August 1993 meeting and during the construction of thevesseal. Titleto the
completed vessel passed on November 8, 1993. The vessel was the first to begin
operations as ariverboat under the new gaming laws.

Thereafter, the Department, without notice to plaintiffs, changed its position on
the component parts exemption for riverboat equipment. A January 1994
memorandum from Roe to McShane contained a position statement that the
component parts exemption, as to gaming riverboats, would not encompass
“[p]Jurchases of free-standing equipment (anything not secured to the deck),
consumable supplies as well as silverware, barware, glassware and dishes, linens,

cookware, serving trays, and ssmilar property whichisnot related directly to gambling

and which is not a structural component of thevessel. . ..” (emphasis added).?

2Later in January 1994, the tax attorney for the Legal
Division directed a nenorandum to the director of the Sales Tax
Di vision, stating:

[ T]he intent of this statute [establishing the
conmponent part exenption] was to pronote the ship
building industry in Louisiana and relieve ship
builders of inordinate tax burdens as they conpete
with other shipbuilding states. This statute also
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In early 1995, the Department audited plaintiffs operationsfor 1993 and 1994.

In May 1995, dmost ayear after the Department adopted its ultimate position and two

appears to apply only to the original construction of
the ship itself. This exenption should not and, in
the opinion of the lLegal D vision, does not apply to
those items which are added or attached to the ship or
vessel after its been constructed. Thus, these itens
shoul d not be exenpted under LSA--R S. 47:305.1(A).

Additionally, the M ssissippi Departnent of Revenue
and Taxation has a statute identical to LSA--R S
47: 305. 1( A and they hold that their ganbl i ng
machi nes, materials and supplies are purchased in
addition to the basic “ship or barge” itself, are not
exenpt from M ssissippi Sales Tax.” (enphasis added).

The Departnent’s official policy position on the issue Was
stated in a March 1994 nmenorandum to Regional Directors and Area
Audit Managers, as foll ows:

The construction and sale of those riverboat gam ng
vessel s and docksi de gam ng vessels which are of over
50 tons |oad displacenent, and which are sold by the

buil ders, will not be subject to the sales or use tax
on the vessel structure itself, as provided for by
Revi sed Statute 47:305.1(A). The sales or use tax
will be due on the original and replacenent equipnent
which are placed on the vessels for the vessels’
outfitting and operation. Taxabl e property wll
i nclude, but not be limted to, slot machines, ganng
tables, seating, barware, cookware, as well as the
full range of expendable tangible personal property

used in the operation of the vessels and in serving
their patrons. (enphasis added).

In May 1995, the Departnent also published its policy
position in its nonthly newsletter, Tax Topics, as foll ows:

The sales tax statutes do not distinguish vessels
that are used for gamng from other types of vessels.
The construction and sale of those riverboat and
dockside gam ng vessels that are over 50 tons |oad
di spl acenent, and that are sold by the builders, wll
not be subject to the sales or use tax on the vessel
structures thensel ves, as provided for by RS
47:305.1(A). The sales or use tax will be due on the
original and replacenent equipnent that are placed on
the vessels for the vessels’ outfitting and operation.

Taxabl e property will include, but not be limted to
sl ot nmachi nes, ganming tables, seati ng, bar war e,
cookware, as well as the full range of expendable

tangi bl e personal property used in the operation of
the vessels and in serving their patrons.

Loui siana Tax Topics, Vol. 15, No. 3 (May 1995)(enphasis
added) .




years after the August 1993 task force meeting attended by plaintiffs, the Department
issued to plaintiffs a Notice of Proposed Assessment of sales and use tax, plus
Interest, on the gaming equipment and other property. Undisputedly, thiswasthefirst
notice plaintiffs received of the Department’s change in its original position.
After plaintiffs protested the denial of the exemption and the Department
maintained its position, plaintiffs paid under protest the sum of $278,628.12,
representing the sales and use taxes associated with the gaming equipment and interest
thereon through the date of payment. Thisaction followed to recover the amount paid

under protest.

Proceedings in Lower Courts

After trid onthe merits, thetria court concluded that the gaming equipment did
not qualify as component parts of the vessel under La. Rev. Stat. 47:305.1A.
However, the court ruled that the Department was equitably estopped from collecting
thetax. Although the court acknowledged the only real harm occasioned by plaintiffs
was the payment of interest, the court concluded that La. Rev. Stat. 47:1601 was a
mandatory “all-or-nothing” statute that inseparably linked interest and taxes.®> The

court thus ordered the Department to refund to plaintiffs both the taxesand the interest

SLa. Rev. Stat. 47:1601 provides:

A. When any taxpayer fails to pay a tax, or any
portion thereof, on or before the day where it 1is
required to be paid under the provisions of this
Subtitle, interest at the rate of one and one-quarter
percent per nmonth shall be added to the anount of tax
due and such interest shall be conputed from the due
date wuntil the tax is paid. . . . The interest
provided for herein shall be an obligation to be
collected and accounted for in the sanme manner as if
it were a part of the tax due and can be enforced in
a separate action or in the sane action for collection
of the tax and shall not be waived or remtted.
(enmphasi s added).




paid under protest.

Onthe Department’ sappeal, theintermediate court, using ajudicially-adopted
heightened standard for determining applicability of equitable estoppel in cases
involving astate entity, concluded that the doctrine applied in this case. 98-2882 (La.
App. 1st Cir. 2/18/00), 752 So. 2d 390. The court also acknowledged that the 1985
codification of detrimental reliancein La. Civ. Codeart. 1967 limitstheremedy to the
harm incurred and that interest was the only harm plaintiffsincurred. Nevertheless, the
court agreed with the trial court’s interpretation of La. Rev. Stat. 47:1601 and
concluded that both taxes and interest are always due, or not due, together, and that
since interest cannot be collected, taxes aso cannot be collected. Accordingly, the
court held that “the trial court’s assessment is correct in that the interest and the tax
must be levied together or not at all.” 98-2882 at p. 8, 752 So. 2d at 395. The
dissenting judge disagreed with the mgjority’ s reasoning on the latter point and would
have limited plaintiffs’ recovery to the interest incurred.

On the Department’ sapplication, wegranted certiorari. 00-1227 (La. 6/16/00),

763 So. 2d 612.

Component Parts Exemption

The sole dispute is whether the items of gaming equipment, acquired by
plaintiffsto outfit the vessal for riverboat gaming operations, qualifiesas component
parts of thevessdl under La. Rev. Stat. 47:305.1A. Thisstatute providesan exemption

from salestax for “ sales of materias, equipment, and machinery which enter into and

become component parts of ships, vessels, or barges.” (emphasis added). The

statute, however, does not define “ component parts.”

Because component parts are not defined in the exemption statute, plaintiffs



contend that the courts should apply La. Civ. Code art. 11, which mandates that
words should be given their generally prevailing meaning. Plaintiffsarguethat, in the
absence of a statutory definition, component parts of vessels should be defined by
reference to the codal definition of a component part of abuilding or other structure
set forthin La Civ. Code art. 466.

Article 466, pertaining to component parts of immovables, arguably is
susceptible of application to some movablesby analogy. See 2 A.N. Yiannopoulos,

Louisiana Civil Law Treatise: Property 832 (1991). Article 466 provides:

Things permanently attached to a building or other construction, such
as plumbing, heating, cooling, electrical or other installations, are its
component parts.

Things are considered permanently attached if they cannot be removed
without substantial damage to themselves or to theimmovableto which
they are attached. (emphasis added).

Thejudicia interpretations of Article 466 have not been consistent, but the

courts generally have applied a societal expectationsanalysis.* In the present case,

“The relevance of considering the comunity’'s view in
determning the scope of the subcategories enunerated in the
first paragraph of La. Civ. Code art. 466 was first recognized
judicially in Lafleur v. Foret, 213 So. 2d 141 (La. App. 3d Gr.
1968) . The court stated that “the proper standard to apply in
the case here (where the parties have not specified their
subj ective intent on the matter) is a determ nation of whether
the non-enunerated item 1is, according to contenporary objective
standards, a conponent of the immovable.” 213 So. 2d at 148
Under that test, the court |looks to “(i) contenporary views as
to conceptions of conponents in light of current house
construction practices, and (ii) the degree of connection or
attachnment to the building.” Ld. Different factual contexts
may al so warrant additional considerations. |d.

The federal court in Equibank v. United States |Internal
Revenue Service, 749 F.2d 1176 (5th Gr. 1985), citing Lafleur
and relying upon the expert testinony presented in the district
court by Professor A N Yiannopoul os regarding the disjunctive
nature of Article 466, relied on societal expectations to
resolve a dispute over the classification of costly chandeliers.
The issue in Equi bank was whet her the chandeliers were conponent
parts of the taxpayer’s mansion in which they were installed and
thus immovables and subject to the |l|ender’s nortgage, or
nmovabl es subject to a federal tax lien. Since the chandeliers
were in fact renoved wthout substantial damage to them or to




plaintiffs, invoking the societal expectations analys's, argue that the gaming equipment,
like the chandeliersin Equibank (discussed in footnote 4), is something one would
reasonably expect to seewhen they enter agaming riverboat. Relying onthat analysis,
plaintiffs arguethat the ability to remove the 9ot machines without damage to them or

the vessdl isirrelevant.®

the house to which they were attached, they could not be
consi dered conponent parts under the second paragraph of Article
466. Turning to the first paragraph, the court found the nost
i kely enunerated subcategory into which the chandeliers could
be grouped was electrical installations. In classifying the
chandeliers as inmovable, the court posed the “near-rhetorica
guestion”:

Does the average, ordinary, prudent person buying a
home expect the light fixtures to be there when he or
she arrives to take possession? Does that person
expect the room to becone illum nated when the I|ight
switch is throwmm or should that person reasonably
expect no response to the switch and, upon | ooking up,
reasonably expect to see only a hole in the ceiling
with the interior house wring sticking out of the
el ectrical workbox? In our view, the societa
expectation is to have the lights go on.

749 So. 2d at 1180. The court also relied on the degree of
el ectrical skill required to disconnect the chandelier,
contrasting things requiring permanent connection to the
building’s interior wiring system with things that are sinply
pl ugged into el ectrical sockets. The fornmer were categorized as
el ectrical installations, while the latter were not.

The reasoning in Lafleur and Equibank,regarding the
rel evance of societal expectations and the disjunctive nature of
the two paragraphs of Article 466, was generally followed by the
Loui siana state and federal courts. However, the federal court
in Prytania Park Hotel, Ltd. v. General Star Indem Co., 179
F.3d 169 (5th Cr. 1999) questioned the reasoning of the
Equi bank decision, and held that“the test in every case is

whet her renoval damage is ‘substantial’; it can never begin with
a ‘societal expectations’ test that disregards renoval danage
altogether.” 179 F.3d at 183 n. 37. The court also noted that

“[c]ourts cannot ignore differences in context, such as the
nature of the installation and the nature of the building or
structure . . . when testing whether renoval danage is
substantial.” [Id. Neverthel ess, the origin of the societal
expectations test was not in the federal Equibank case, but in
Lafl eur, a state appell ate deci sion.

'n any event, plaintiffs note it takes at |east two nen and
Coast QGuard approval to nove the slot machines. Plaintiffs also
note that when the gam ng equipnent was initially installed on
the vessel, concrete had to be punped into the hull to ballast
the vessel. Thus, plaintiffs argue that even if structural



Even under the societal expectation andysis, plaintiffs argument isflawed. The
pertinent sales tax exemption was designed to protect the shipyard industry, not the
gaming industry.®  When the analysisis properly focused on the shipyard industry,
the relevant inquiry is not whether society expects to see gaming equipment when it

enters ariverboat operated for gaming purposes, but whether society expects to see

such equipment when it enters avessel.” Significantly, the shipyard construction
contract involving the vessdl at issue did not mention gaming equipment. Moreover,
gaming equipment is customarily moved around the vessel to keep customer interest.
Finally, under the customs and practices of the shipyard industry developed in this
record, shipbuilding contracts do not include such equipment.® We therefore
conclude that the average prudent business entity buying a vessel would not expect,
in the absence of specific contractual provisionsto the contrary, gaming equipment
to be permanently attached to the vessal when the buyer took possession. See Coulter

v. Texaco, Inc., 117 F.3d 909, 916 (5th Cir. 1997)(using this type of analysis to

conclude drilling rig was not component part of platform).

danmage upon renoval is required for conponent part status, that
test is nmet because these itens were designed to be permanent
additions to the vessel.

°A legislative purpose articulated for enacting this
exenption was to protect the Louisiana shipbuilding industry
since “without it, they would have been placed at a conpetitive
di sadvantage with their neighbors in adjoining states, where
either no sales tax existed, or statutory exenption was
af forded.” Charles D. Marshall, Louisiana Sales and Use Tax
Problens of the Mritine Operator, 35 Tul. L.Rev. 183, 184
(1960).

‘Under that focus, the Departnent’s expert’'s coment
regarding navigability is relevant. As to navigation, he
expl ai ned he neant that gam ng equipnment is not a conponent part
because it is not needed on board either for Coast GCuard
approval or for operating the ship frompoint Ato point B.

8The Department’s expert testified that of the dozen or nore
shi pyard contracts for riverboat gam ng vessels he had revi ewed,
i ncluding the one between plaintiffs and their builder, none of
them i ncluded the gam ng equi pnment as a part of the construction
contract.



Thetrial court in the present case expressed similar reasons, stating:

[ T]he statute was enacted to aid the ship building industry in Louisiana
and not put it at a disadvantage with regard to neighboring states and
thereby exempt sales tax on vessels and component parts to those
vessels. Obvioudly, at the time that statute was enacted, the gaming
industry was not even envisioned by the Legidature. . . . But | find that
slot machines, the stands, the roulette wheels, the signs, and the
surveillance system are not component parts of the vessdl. It isnot what
this statute was intended to protect.

Moreover, asto the permanent attachment standard of the second paragraph of
Article 466, the Department’ s expert marine surveyor identified four reasonswhy the
gaming equipment would not qualify for the exemption:

The gaming equipment is not a part of atraditional shipyard contract.
It's not part of any of the contracts that | have reviewed for gaming
vessels. Secondly, it's — the equipment is not required for the
navigation of thevessal. Thirdly, it’s not permanently installed. And
fourth, it can be andisregularly moved, rearranged, changed. (emphasis
added).®

The expert noted that the d ot machines are bolted down for security reasons--to
prevent them from easily tilting over when the vessel ismoving. The ot machines,
however, are not permanently installed, and are connected to the el ectrical systemin
the same way one plugs alamp at home into an electrical outlet. Removing the slot
machinesinvolves merely unplugging the power cord, undoing three or four bolts, and
lifting the machine. Findly, he observed that the d ot machines can be and areregularly
moved to maintain customer interest.

Asto the cabinets on which the slot machines are placed, the expert noted the
primary purpose of the cabinet was to get the slot machines off the floor to patron
level, with a secondary purpose to provide a means to bolt the slot machinesto the
vessel and to allow for rearrangement of the machines.

Tax exemptions, being an exceptional privilege, must be expressy and clearly

The expert’'s first tw factors were addressed above in
connection wth the societal expectations test.
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conferred in plain terms, and accordingly are strictly construed against the taxpayer.

McNamarav. Central Marine Serv., Inc., 507 So. 2d 207, 208 (La. 1987). Thisrule

of strict construction, coupled with the policy reasons behind the exemption at issue,
lead us to conclude that thetria court did not err in concluding that plaintiffs failed to
meet their burden of establishing the dot machines, cabinets, and roul ette wheel swere
not component parts. The slot machines were not permanently installed, i.e., their
removal would not result in damage to the vessel or to the equipment itself, and they
in fact were rearranged often. The machines could be removed ssimply by unplugging
and unbolting them. Thus, we find no merit to plaintiffs’ argument that these items
constitute component parts.

Asto theremaining items, we remand to thetria court for adetermination asto
whether the signs and surveillance systems constitute component parts when
individually analyzed and thusfall withinthe exemption, an issue the lower courtsdid

not fully analyze.™

Detrimental Reliance or Judicial Estoppel

Judicial estoppel has been defined as “the effect of the voluntary conduct of a
party whereby heis precluded from asserting rights against another who hasjudtifiably

relied upon such conduct and changed his position so that he will suffer injury if the

1The purchase price of the slot machines alone was al nbst
$4, 000, 000, out of the total price for all “gam ng equi pnent” of
| ess than $5, 000, 000. As to the other itens, the Departnent’s
expert conceded in his trial testinony that at |east two of
these other itens, signs and the surveillance equipnent, could
be considered, in part, to be conponent parts. The expert
viewed the signs and surveillance systens as separate from the
gam ng equi pnment, and characterized these itenms as presenting
“m xed bags”--sone of each category were conponent parts and
some were not. Those signs and surveillance systens he
considered to be conmponent parts were attached electrically so
that they were not easily noved and were thus part of the
vessel. This distinction was not addressed bel ow
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former is allowed to repudiate the conduct.” Morrisv. Friedman, 94-2808, p. 8 (La
11/27/95), 663 So. 2d 19, 25. This concept was codifiedin 1985in La. Civ. Code art.
1967, which provides in part:

A party may be obligated by a promise when he knew or should have
known that the promise would induce the other party to rely onit to his
detriment and the other party was reasonable in so relying. Recovery
may be limited to the expenses incurred or the damages suffered as a
result of the promisee’ sreliance on the promise. Reliance on agratuitous
promise made without required formalitiesis not reasonable. (emphasis
added).

The Department first arguesthat the doctrine of detrimental reliance cannot be
invoked against the government.**

The view that estoppel does not apply in casesinvolving the government was
acorollary to the doctrine of sovereign immunity. With the abolition of sovereign
immunity came a trend to permit equitable estoppel to be invoked against the
government in tax matters. See Michael A. Rosenhouse, Annotation, Estoppel of

State or Local Government in Tax Matters, 21 A.L.R. 4th 573 (1983)(collecting

cases); ValenciaEnergy Co. v. Arizona Dep't of Revenue, 191 Ariz. 565, 959 P.2d

1256 (1998). Thistrendisreflected inthe Louisianaappellate casesthat have invoked

detrimental reliance in tax matters.?

11Because of our wultimate conclusion that detrinental
reliance and judicial estoppel are inapplicable in this case, we
pretermt the constitutional issues raised by the Departnent
agai nst the use of detrinental reliance.

12The Louisiana jurisprudence applying estoppel to tax
matters has been described as running a spectrum At one
extrene, estoppel has not been applied when the tax statutes are
clear and unanbiguous; at the other, when the Departnent
abruptly departs from established precedent, estoppel has been
applied. A treatise on Louisiana sales and use taxes sumari zes
this spectrum as follows:

There are instances where a taxpayer obtains
incorrect witten or oral advice from the Departnent,
and then acting in reliance upon that advice fails to
collect a tax which is due. Is the Departnent
thereafter be [sic] estopped from recovering that tax
from the taxpayer when nmet wth a defense of

12



The court of appeal in the present case listed four factors required to support
the* somewhat greater burden” for invoking equitable estoppel or detrimental reliance
against agovernmental agency. 98-2882 at p. 7, 752 So. 2d at 394. See also Gulf

States Utilities Co. v. LouisanaPub. Serv. Comm’'n, 92-1185 pp. 27-28 (La. 3/17/94),

633 So. 2d 1258, 1266 (Dennis, J., concurring). Applying that heightened four-prong
test to the facts, the court of appeal reasoned:

[T]hefirst dement is unequivocal advice from an unusually authoritative
source. Millet and McShane were members of the Task Force. Both
were appointed by the Secretary of the Department to work on the Task
Force. Millet wastheregional tax director of one of the regional offices.
Both Millet and McShane testified that they were the persons who told
plaintiff that this equipment was exempt from taxes under the statute.
Based on these facts, this would be considered as unequivocal advice
from an unusually authoritative source.

The next eement is reasonabl e reliance on that advice by an individual .
After being told the equipment was exempt from taxes, plaintiff wasgiven
tax exemption forms by Millet and McShane and were[sic] told to give
them to vendors when purchasing the equipment. Therefore, plaintiff
reasonably relied on that advice from Millet and McShane.

Next, extreme harm must result from that reliance. Plaintiff was not
informed of achangein policy that occurred oneyear later. Plaintiff was

detrimental reliance? If the statutes inposing the
tax are clear and unanbiguous, the taxpayer wll not
be relieved of the liability for taxes not collected
due to reliance on the Departnent’s erroneous advice.
Neverthel ess, a taxpayer may be relieved of any
penalties associated wth such tax liabilities,
provi ded that he has acted in good faith or w thout an
intent to avoid paynent of a tax known to be due.

A sharp distinction nust be drawn between the
Departnment’s erroneous advice with respect to clear
and unanbi guous statutes and the taxpayer’s right to
force the Departnment to act in an admnistratively
consi stent manner. In instances where a statute is
not clear or where the Departnent has adopted
regul ations or admnistrative policies regarding the
scope and application of a tax statute, the taxpayer
may rely on such an interpretative position and the
Departnment will be bound to act with admnistrative
consi stency.

Bruce Oreck, Louisiana Sales & Use Taxation 86.16 (2d ed. 1996).
This case arguably falls in the mddle of that spectrum
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made knowledgeabl e of the change after it was audited and was assessed
with interest. Being assessed with interest years later is extreme harm.

Finally, grossinjustice must occur in the absence of judicial estoppel.

Absent judicial estoppel, plaintiff would be required to pay taxes and

interest on itemsit was explicitly told were exempt. Oneyear later, after

the department revisited the matter, the policy was changed, but the

information was not disseminated. Y et, after it was audited and assessed

taxes and interest, plaintiff was finally notified of a change in policy,

which resulted in grossinjustice. Thefinal element is met.

08-2882 at pp. 7-8, 752 So. 2d at 394. Based on the above analysis, the court
concluded that the facts presented satisfied not only the prior jurisprudential requisites
for detrimental reliance, but also the statutory requirements set forth in La. Civ. Code
art. 1967.

We disagree that extreme harm resulted from the reliance in the present case and
that gross injustice will occur in the absence of the application of judicial estoppel.
Detriment resulting from reliance ssmply has not been proved.

Inreliance on advicefrom the Department’ srepresentatives, plaintiffsacquired
the equipment without paying thetaxes. Plaintiffs were harmed in that they could have
paid the taxes under protest and sought recovery in court without being charged
interest. The only harm to plaintiffs, as the lower courts correctly concluded, was
payment of the interest incurred when they failed to pay timely under protest.’®

Asto detriment suffered from incurring non-punitive interest on account of

fallureto pay lawful taxeswhen due, the Arizona Supreme Court in Vaencia Energy

Co. v. Arizona Dep't of Revenue, 191 Ariz. 565, 959 P.2d 1256 (1998), reasoned:

[N]o detriment isincurred when the party’ sonly injury isthat it must pay
taxes|egitimately owed under the correct interpretation of thelaw. Nor
will liability for non-punitive interest on thetax legitimately due condtitute

BWhile plaintiffs argue that they suffered additional harm
in that they nmade business decisions regarding hiring of
addi ti onal enpl oyees and naki ng additional expenditures based on
their reliance on the representation that the taxes were not
due, the record does not support this argunent.
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detrimentd reliance. Non-punitiveinterest is, after dl, nothing more than

compensation for the use of money. The taxpayer had the benefit of

using the funds before paying the tax claim and, in the legdl sense, suffers

no loss by reason of paying interest on the money it retained in its

pOSsession.

959 P.2d at 1268-69 (citations omitted).

We are substantially in accord with the Valenciareasoning. Interest, when
incurred other than as a penalty, is defined as the damages due for the delay in
performance of an obligation to pay money. Seela. Civ. Code art. 2000. Plaintiffs
were obligated to pay the Department the amount of the sales taxes due in 1993 and
1994. Plaintiffsdid not pay the taxestimely, and interest was due as damages caused
by thisfailure. Moreover, although plaintiffs may have had a good reason for not
paying the taxes timely, the effect of the non-payment was that plaintiffs either (1)
retained the money they should have paid as taxes and used that money in their
business operations or earned interest on it, or (2) were not required to borrow money

(at interest) to pay the taxeswhen due. In ether event, the incurring of interest because

of untimely payment of the debt was not shown by this record to be a detriment.**

Decree

For the foregoing reasons, the judgment of the court of appeal isreversed, and
plaintiffs action seeking arefund of taxes and interest paid under protest isdismissed,
except asto the taxes and interest attributabl e to the signs and surveillance equipment.

The caseisremanded to thetrial court to alow plaintiffsto present evidence on their

¥Qur conclusion that plaintiffs’ being required to pay non-
punitive interest is not “harnmf for purposes of detrinental
reliance allows us to pretermt the statutory issue of whether
interest can be separated from the underlying tax under La. Rev.
Stat. 47:1601, i.e., whether that statute created an *“all-or-
not hi ng” proposition, inasmuch as plaintiffs owed both taxes and
i nterest.
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entitlement to an exemption for some or all of the signs and security surveillance
equipment, if such equipment isfound to be a component part, and for rendition of

ajudgment in accordance with this opinion.
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