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We granted the state's application in the present case
to determ ne whether the court of appeal erred in setting
asi de as an abuse of discretion a ruling by the trial judge
t hat respondent could not wi thdraw his "best interest"” pleas,

see North Carolina v. Alford, 400 U S. 25, 91 S.Ct. 160, 27

L. Ed. 2d 162 (1970), on three counts of indecent behavior with
juveniles in violation of La.R S. 14:81. Qur independent
review of the record reveals no msuse by the trial court of
its broad discretion in ruling on a notion to withdraw a
guilty plea nade before sentencing. Accordingly, we reverse
and remand this case to the court of appeal for consideration
of respondent’'s remai ning assignnents of error pretermtted on
ori gi nal appeal .

The state initially charged respondent in a single grand
jury indictnment with two counts of contributing to the
del i nquency of a mnor, La.R S. 14:92, two counts of indecent
behavior with a juvenile, and one count of sexual battery in
violation of La.R S. 14:43.1. The crines involved two

juvenile girls, MH and MB.B., who attended the sane high



school where respondent worked as an athletic coach, and took
pl ace on the same day after respondent allegedly engaged the
victinms in a gane of strip poker at his hone. The state
obtained a separate grand jury indictnment under the sane
docket nunber chargi ng respondent with an unrel ated sexua
battery commtted on F. K, another juvenile girl. The state
subsequent|ly gave respondent notice that it would use the F. K
i ncident as other crinmes evidence under La.C. E. art. 404(B)

see State v. Prieur, 277 So.2d 126, 130 (La. 1973), at the

trial of the counts involving MH and M B.B.

Trial of respondent on two counts of indecent behavior
with a juvenile and one count of sexual battery began with
jury selection on Monday, Decenber 7, 1998. The court then
recessed trial until the foll owi ng Wednesday. On the norning
of Decenber 9, 1998, F.K , whose whereabouts had been
di scovered by the state only hours before trial was set to
resune, appeared in court to testify on the state's Prieur
notice. After hearing F.K 's testinony, and entertaining
argunment on the notion, the court deferred ruling on the
adm ssibility of the other crinmes evidence until it considered
the testinmony of MH and MB.B. during trial. The state
therefore agreed not to nention the F.K. incident inits
opening remarks to the jury. At the close of this hearing
conducted out of the jurors' presence, respondent conferred
with counsel and subsequently entered his Al ford pleas on
three counts of indecent behavior with a juvenile, the third
count reduced by the state froman original charge of sexua
battery involving MB.B. The record contains no disposition
of the counts charging contributing to the delinquency of a

m nor.



Respondent subsequently noved to wi thdraw his pleas,
alleging that a variety of factors had conbi ned to undercut
the voluntariness of his decision to forego trial. After
conducting a hearing at which respondent, defense counsel and
the prosecutor testified, the court denied the notion and
sent enced respondent to serve six years inprisonnment at hard
| abor on one count. On the remaining counts, the court
sent enced respondent to concurrent seven-year terns of
i nprisonnment, suspended, with consecutive five-year
probationary terns. Anong the conditions inposed on
respondent's probationary ternms is the requirenent that he
regi ster and provide notice of his sex offender status
according to law. La.C.Cr.P. art. 895(H); see also La.R S.
15: 542.

On appeal, the Third Grcuit reversed upon finding that
the trial court abused its discretion in denying respondent's

nmotion to withdraw his pleas. State v. Blanchard, 99-1076

(La. App. 39 Cir. 3/22/00), __ So.2d ____ (unpub'd). The
court of appeal focused on three factors. First, the trial
court had failed to nmention the sex offender registration and
notice provisions of La.R S. 15:542 and La.C. Cr.P. art. 895(H)
during the plea colloquy. Blanchard, 99-1076 at 6.
Respondent’'s notion to wthdraw the pleas all eged that he
first learned of the reporting requirenments fromthe probation
of ficer who interviewed himas part of a presentence

i nvestigation ordered by the court. The court of appeal
considered this factor critical in light of our decision in

State v. Cal houn, 96-0786, p. 9 (La. 5/20/97), 694 So.2d 909,

914, in which we found that a simlar failing by the trial
judge constituted "a factor that undercut[] the voluntariness
of that plea.” Second, in light of the testinony presented by
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respondent and defense counsel at the hearing on the notion to
wi t hdraw the pl eas, the court of appeal deened the trial
court's decision to defer ruling on the admssibility of
F.K.'s testinony a coercive factor which also tended to
undercut the voluntariness of respondent's pleas. [d., at 7.
Finally, the court of appeal took note of the adm ssion of

def ense counsel at the hearing that his acquai ntanceship with
menbers of both victins' famlies had nmade hi m sonmewhat

appr ehensi ve about his forthcom ng cross-exam nation of the
victinms. The court of appeal concluded that "[a] 'sense' or
as in this case, know edge that defense counsel is not
confortabl e about cross-exam nation of one or nbre w tnesses
is a serious source of uncertainty for a defendant and nust be
said to be a serious factor in mtigating against

vol untariness.” Blanchard, 99-1076 at 9.

La.C.Cr.P. art. 559 provides that a trial judge "may
permt a plea of guilty to be withdrawn at any tine before
sentence."” The court possesses broad discretion in this
regard but we have repeatedly enphasized that "this discretion
cannot be exercised arbitrarily, and abuse of discretion can
be correct on appeal." Calhoun, 96-0786 at 6, 694 So.2d at

912; see also, State v. Jenkins, 419 So.2d 463, 466 (La.

1982); State v. Conpton, 367 So.2d 844, 847 (La. 1979); State

v. Baudoin, 334 So.2d 186, 188 (La. 1976). However, a trial
court does not arbitrarily abuse its discretion in denying a
notion to withdraw a guilty plea nade by a defendant who
merely anticipates that he will receive a sentence greater

than he had hoped for, State v. Deakle, 372 So.2d 1221, 1222

(La. 1979), or who alleges that he entered the plea solely to

[imt his sentencing exposure. Conpton, 367 So.2d at 847.



In the present case, we find no arbitrariness in the
trial judge's rejection of those factors deenmed by the court
of appeal critical to the defendant's notion to withdraw his
pleas. Wth regard to the trial court's failure to address
Loui si ana' sex offender registration and notice provisions at
the tine respondent entered his pleas, we made our observation
as to the inportance of a simlar failing in Calhoun in the
context of testinony by the petitioner at the hearing on his
pro se notion to withdraw his guilty plea that he had "I earned
of the registration requirenents only after he had entered his
guilty pleas and, then, only after sonmeone had inforned his
wi fe of the sex offender registration laws."™ Cal houn, 96-0786
at 4, 694 So.2d at 912. However, we cautioned in Cal houn that
"[t]oday, we conclude only that the district court's failure
totinmely notify a defendant of the registration requirenments
is a factor that can undercut the voluntary nature of a guilty
plea . . . ." 1d., 96-0786 at 9, n.6, 694 So.2d at 914.

In the present case, and despite the allegations in the
witten notion to withdraw, the testinony of defense counsel
and respondent at the evidentiary hearing made clear that
respondent was well aware of the sex offender notice and
registration | aws before he entered his pleas and that he had
sought a disposition of the case by which he could avoid the
reporting requirenents altogether. Respondent testified that
he woul d not have entered his pleas if he had known with
certainty that he would have to conply with the registration
[ aw. Nevertheless, on the basis of defense counsel's
expl anation that by entering "best interest” pleas he "wasn't
really pleading guilty or wasn't really pleading innocent,"”
respondent had "assuned that | no | onger would have to
report." However, respondent did not attribute that
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assunption to any representations nade by the trial court, the
prosecutor, or by defense counsel. |In fact, defense counsel
testified that he informed respondent that he would have to
register if he pleaded guilty and it appeared to counsel that
respondent, who was a coll ege graduate, had understood the
consequences of a proceedi ng which would end in convictions
for sexual offenses. It appears that the decision to enter
"best interest” pleas was to accommbdat e respondent's

steadf ast clains of innocence and not to shelter him(if at
all possible) fromthe notice and registration requirenents of
the law. Although it may have arisen froma m sunderstandi ng
wi th counsel on this point, respondent's unsupported belief,
hope, or expectation of avoiding the sex offender notice and
regi stration requirenents, of which he was general ly aware,

did not provide a basis for withdrawal of a guilty plea. See

State v. Lockwood, 399 So.2d 190, 192-93 (La. 1979); State v.
Dunn, 408 So.2d 1319, 1321 (La. 1982).

Wth regard to the state's notice of its intent to
introduce the testinmony of F.K at trial, testinony at the
heari ng established that despite the state's notice in the
week before jury selection began that it would seek to
i ntroduce her testinony under La.C E. art. 404(B), neither
def ense counsel nor respondent believed that the state could
find the witness and that they woul d have to defend agai nst
that charge as well as the crines involving B.H and M B. B.
However, the district attorney's investigator fortuitously
| ocated F. K. at the |ast nonent, and she appeared in court to
testify, outside the presence of the jury, that respondent had
touched her inappropriately on one occasion and made
suggestive comments to her on another. 1In argunent on its
nmotion, the state infornmed the trial court that "[t]here was a
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bat hi ng i ncident involving one of these girls [B.H and
MB.B.]" and that the evidence provided by F. K. "would be

adm ssible to show the absence of mstake . . . . an intent to
nol est, fondle and touch young girls on the part of this
defendant . . . ." Because the crinme of indecent behavior
with a juvenile requires proof of specific intent, La.R S.

14: 81, and sexual battery requires proof that the proscribed
act was intentional, La. RS. 14:43.1, the state had
articulated a legitimate rationale for introducing F.K.'s
testinmony to allay any concern jurors m ght have had that

respondent’'s conduct, even if it had occurred, may have been

accidental or inadvertent. See State v. MIller, 98-0301, pp
11-12 (La. 9/9/98), 718 So.2d 960, 966-67.

Nevert hel ess, although pressed by defense counsel for an
imediate ruling, the trial judge deferred his decision
because "the only way this thing can be handled is |I've got to
hear the other evidence before | can determne if this is
rel evant or not." Although preferable, a pretrial resolution

of the issue "is not always required." State v. MDermtt,

406 So.2d 195, 201 (La. 1981)(citations omtted); see United

States v. Kelley, 120 F.R D. 103, 109 (E.D. Ws. 1988)
("Notwi t hstandi ng the defendant's professed desire to resolve
these evidentiary matters [concerning other crimnal acts] by
nmotions in limne, this issue of adm ssibility of evidence can
be nore appropriately raised at trial where the findings of

rel evance and probative val ue versus prejudice are better

addressed."); State v. Schnmidt, 97-0249, p. 7 (La. App. 3¢

Cr. 7/29/97), 699 So.2d 448, 452 ("The finding required for
adm ssibility under La.Code Evid. art. 404(B) does not address
t he question of rel evance versus prejudice required by La.Code

Evid. art. 403. That is a question that can only be answered
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when the evidence is offered at trial."). However, the
court's ruling inmediately precipitated a request by defense
counsel for a brief conference with respondent which then | ed
in a mtter of mnutes to a plea bargain in which the state
reduced the third count charging sexual battery to indecent
behavior with a juvenile and respondent entered his A ford

pl eas.

Respondent testified at the evidentiary hearing that he
"plead guilty because | didn't think trial was in the best of
my interest at the tinme because we were not prepared to rebut
Ms. Frances King as part of the evidence in that trial." H's
testinmony in that regard was not entirely accurate. The
transcript of the md-trial hearing shows that defense counse
cross-examned F. K. effectively on the basis of her prior
statenent to the police and established that even after
respondent allegedly fondl ed her she had consi dered
babysitting for himand had visited his hone on one occasion.
Counsel thereby forced F.K. to concede that her subsequent
conduct appeared wholly inconsistent with her testinony that
respondent's sexual advances had confused and frightened her.
Al t hough defense counsel testified at the evidentiary hearing
that a pre-trial ruling on F.K.'s testinony "woul d have hel ped
me a lot," he was not wholly unprepared to neet testinony
whi ch, even w thout an express ruling by the trial court at
that point, he and respondent coul d reasonably have
antici pated they would have to confront at trial.

In this context, the trial court had a reasonabl e basis
for concluding that the pressure brought to bear on the
defense by the state's intent to introduce evidence of the
F.K. incident stemmed not fromits decision to defer ruling on
the state's notice but fromthe state's unantici pated
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resourcefulness in finding the witness and produci ng her in
open court. Although the prosecutor testified at the
evidentiary hearing that it was "absolutely not" his intent to
pl ace additional pressure on respondent to reconsider his
decision to stand trial by offering hima preview of F.K's
testinmony, any pressure brought to bear on respondent in that
regard was "an inevitable -- and permssible -- attribute of
any legitimte system which tol erates and encourages the
negotiation of pleas . . . . [and which] necessarily accept]s]
as constitutionally legitimate the sinple reality that the
prosecutor's interest at the bargaining table is to persuade
the defendant to forgo his right to plead not guilty."

Bordenki rcher v. Havyes, 434 U. S. 357, 364, 98 S.Ct. 663, 668,

54 L.Ed.2d 604 (1977)(internal quotation marks and citation

omtted); see also State v. Beatty, 391 So.2d 828, 830 (La.

1980) ("[A] guilty plea often involves a choice between
undesirable alternatives. The fact that neither road offers
t he prospect of a pleasant journey does not render the plea
involuntary as a matter of law ").

Finally, defense counsel conceded at the evidentiary
hearing that the prosecutor had informed himin advance of
jury selection that he knew nmenbers of both victins' famlies.
According to the prosecutor, at that tinme, defense counsel
prof essed that any acquai ntanceship would not present a
probl em However, counsel testified that he did not "connect"”
with the information until after selection of the jury. His
sudden realization caused him "sonme uneasiness." In
particul ar, defense counsel and the nother of one of the
victinms sang in the sanme church choir and he "knew her very
well." According to defense counsel, he conveyed t hat
information to respondent, who testified at the evidentiary

9



hearing that on the night before trial he had sensed t hat
counsel had | ost confidence and "was not going to be
confortable with attacking the district attorney's prosecution
i ke he had been, |like he had acted earlier.”

Nevert hel ess, counsel's failure to "connect” imredi ately
with the information provided by the prosecutor indicates that
the rel ati onships were too attenuated to have expl ai ned
respondent’'s perception of counsel's eroding zeal for trial.

See State v. Kirkpatrick, 443 so.2d 546, 552 (La. 1983) ("In

the present case, no nenber of the victims famly appeared as
a wtness so as to cause a conflict of interest [and]
[d] efense counsel's famliarity with the victims famly was
so attenuated that he had to question the individual that he
t hought he recogni zed to confirmthat she was related to the
victim"). A nore imedi ate explanation for any change of
heart by defense counsel was that the sudden appearance of
F.K. for trial, and the state's offer to reduce the count
chargi ng sexual battery of MB.B. to indecent behavior with a
juvenile. Counsel was well aware that the offense of sexual
battery precludes parole, probation or suspension of sentence.
La. RS 14:43.1. Because the |legislature has denom nated
sexual battery a crime of violence, La.R S. 14:2(13)(l), the
of fense al so provides greatly reduced good tinme credits
agai nst any sentence inposed. La.R S. 15:571.3(A)(1). The
state's offer to reduce the charge had thereby opened up at
| east the possibility that respondent m ght escape a term of
i npri sonnment altogether.

In summary, we find no abuse of the trial court's
di scretion in concluding that the sudden prospect of defending
agai nst evidence provided by F. K., coupled with the state's
agreenent to reduce the charge of sexual battery involving
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M B.B., provided the inpetus for respondent's pleas. The
court conducted a thorough plea colloquy with respondent
during which it fully advised himof the trial rights he was
wai vi ng and obt ai ned respondent’'s assurances that he
understood his trial rights, that he was wai ving them
voluntarily, and that he was satisfied with the representation
he had received from defense counsel. Unlike the case in
Cal houn, in which the adm ssion by trial counsel that he
sinply "blewit" with regard to pre-trial preparation played
an inportant part in our determnation to set aside the guilty
pl ea, Cal houn, 96-0786 at 10-11, 694 So.2d at 914-15,
respondent's attorney testified at the evidentiary hearing
that "we were prepared to refute the allegations of the two
juveniles.” It also appears that counsel was not caught
conpletely off guard by the unanticipated availability of F. K
to the state. Under these circunstances, the court of appeal
erred in setting aside the trial judge's ruling on
respondent's notion to withdraw his pleas as an abuse of
di scretion.

Accordingly, the decision of the court of appeal is
reversed and this case is remanded for consideration of
respondent’'s remai ni ng assi gnnents of error.

JUDGVENT OF THE COURT OF APPEAL REVERSED, CASE REMANDED
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