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Probabl e cause to arrest does not invariably give rise to
probabl e cause to search because “[t]he critical elenment in a
reasonabl e search is not that the owner of the property is
suspected of crine but that there is reasonabl e cause to
believe that the specific '"things' to be searched for and
seized are |l ocated on the property to which entry is sought.”

Zucher v. Stanford Daily, 436 U S. 547, 556, 98 S. C. 1970,

1976-77, 56 L.Ed.2d 525 (1978). In the present case, the
trial court and court of appeal agreed that notw t hstandi ng
probabl e cause to arrest respondent and his passenger after a
brief chase in which the passenger threw a bag contai ni ng

t hree pounds of marijuana out of the wi ndow of respondent's
car, the police had no reasonable basis for believing that

t hey woul d probably find additional anpbunts of marijuana in
respondent’'s residence. Both courts concluded that the police
therefore | acked probable cause to obtain a warrant to search

the premses. W granted the state's application and now

" Janes C. Qulotta, Justice Pro Tenpore, sitting for
associate justice, Harry T. Lermmon.



reverse the rulings bel ow because in the present case, as in

many cases, see, e.qg., State v. Varnado, 95-3127, pp. 2-3

(5/31/96), 675 So.2d 268, 270, the police and issuing

magi strate coul d reasonably assune that the fruits and
instrunmentalities of the offense were probably stored in the
suspect's hone.

The events leading to the arrest of respondent and the
search of his hone began with a tip placed to the police
hotline on the night of March 16, 1999, that two suspicious
per sons occupying a black Maxi ma appeared to be “casing” the
W nn Di xi e Supermarket | ocated at Al nonaster and Prieur
streets in New O'leans. Oficer Dan Anderson responded w thin
mnutes to a dispatched report of the tip, and as he turned
into the parking lot of the Wnn Dixie, the informant, who
i mredi ately recogni zed the police presence fromthe blue Iight
on Anderson's unnmarked car, approached the officer with
additional information that one of the nmen m ght be arned.

The officer spotted a black Maxi na occupi ed by two nmen | eaving
the parking lot, and he pulled in behind the vehicle to
conduct a nobile surveillance coordinated with at |east two
other police units in the vicinity. Wen the officers on the
scene received a second dispatch report that the black Maxi ma
mat ched the description of a vehicle used by a nmurder suspect
they attenpted an investigatory stop by establishing a

roadbl ock on Al nonaster. |In response to the flashing lights
and siren of a marked patrol unit, the Maxima accel erat ed,
struck one of the police units a glancing blow, and sped away.
Ander son got behind the vehicle and observed its passenger
throw a bag out of the w ndow of the speeding Maxi na as the
chase continued. The Maxima eventually came to a stop after

crashing into a curb and blowing out two of its tires. The



police recovered the bag and determ ned that it contained
approxi mately three pounds of marijuana.

According to the warrant application, after the officers
pl aced hi munder arrest, respondent gave the police an address
on St. Marie Street as his residence. However, his passenger
stated the respondent actually lived at 4601 St. Bernard
Avenue and the officers confirmed that information when they
i nspected respondent's driver's license. A conmputer check on
respondent's background then revealed two arrests for
possessi on of marijuana, the second | eading to a conviction
for which respondent was still on probation at the tinme of his
arrest in the present case. On the basis of the marijuana
retrieved after the chase, and of what the officers viewed as
an attenpt by respondent to conceal the place of his
resi dence, the police applied for and obtained a warrant to
search the prem ses at 4601 St. Bernard Ave. 1In the
subsequent search, which led to the arrests of several persons
on the prem ses, the officers retrieved additional amunts of
marijuana, several firearns, and a water bill in respondent's
nanme for 4601 St. Bernard Ave.

At the close of a two-day hearing, the trial court
granted respondent’'s notion to suppress the marijuana
retrieved fromthe residence on St. Bernard Avenue but denied
the notion as to the marijuana in the bag abandoned during the
chase. Wth regard to the search of respondent's residence,
the court first addressed two errors made in the warrant
application. The affidavit asserted that the original 911 tip
concerned two African-Anerican nmal es who were “possibly arned
and engaged in a narcotics transaction.” O ficer Anderson,
the only witness to testify on either day of the notion

hearing, gave a significantly different account of the



di spatched 911 tip. The affidavit also stated erroneously
that in addition to his prior drug convictions respondent had
been convicted of second degree nmurder. |In fact, respondent
had been convicted of nmanslaughter. As to this second
m stake, the trial court specifically noted that any
magi strate woul d have recogni zed the m stake, as second degree
murder carries a life sentence w thout parole, and surm sed
that the officer “just m sunderstood what was in the conputer

" At any rate, the m stake had no bearing on the issue
of probabl e cause because the court resolved to disregard the
erroneous information and “l ook at the remaining information
and determ ne whether or not there's sufficient probable cause
for [the search].” The court also acknow edged that, at |east
according to Anderson's testinony, the 911 call nmade no
mention of a narcotics transaction. The court ultimtely
ruled that “there was insufficient information to justify
probabl e cause in the search warrant.”

In denying the state's application to review that

determ nation, the court of appeal expressed sone reservations
about whether the trial judge “found that both errors were
uni ntenti onal when there was no witness for the State to

expl ain how the errors occurred . State v. Profit, 99-

3215, p. 9 La. App. 4" Cr. 3/27/00. The Fourth Circuit
concluded that in any event the record supported the trial
court's ruling because the circunstances surrounding
respondent's arrest, while “denonstrat[ing] that Profit had
guilty knowl edge of the marijuana in the vehicle” did not
appear “sufficient to make the leap to a determnation that it
is nore probable than not that marijuana was bei ng conceal ed
at the residence where Profit either presently or formerly

resided.” Profit, 99-3215 at 10.



The record bel ow does not fairly support an inference
that the trial court found either error in the warrant
application a deliberate attenpt by the affiant, who was not
O ficer Anderson, to deceive the issuing magistrate. In these
circunstances, the court applied the correct renedy. Wen,

t hrough i nadvertence or negligence, materi al
m srepresentati ons appear in a search warrant application, the
proper procedure is to strike what has been nmi srepresented and

retest the application for probable cause. State v. Byrd, 568

So. 2d 554, 559 (La. 1990).

The trial court faltered only in making the ultimte
determ nati on of whether the redacted warrant established
probabl e cause for the search. Neither m stake in the warrant
application had a critical inmpact on the probabl e cause
showi ng. Far nore significant than the nature of the initial
911 tip was the crimnal conduct observed by the officers
during the chase when respondent’'s passenger tossed the bag of
marijuana out of the car. Wthout regard to the question of
whet her the officers had reasonabl e suspicion to make an
i nvestigatory stop when they precipitated the chase by
turning on their lights and sirens and attenpting the
roadbl ock, the officers had clearly not seized the vehicle,
nor was the stop of the vehicle immnent, at the nonent the
passenger discarded the marijuana after the Maxi ma evaded the

road block and fled the scene. See California v. Hodari D.

499 U.S. 621, 111 S.Ct. 1547, 113 L.Ed.2d 690 (1991) (“An
arrest requires either physical force . . . or, where that is
absent, subm ssion to the assertion of authority.”); State v.
Tucker, 626 So.2d 707 712 (La. 1993) (adopting Hodari D. but

br oadeni ng the concept of seizure as a matter of Louisiana |aw

to include i mm nent actual stops). The affidavit therefore



provided the magistrate with sufficient information to
conclude that the seizure of the marijuana abandoned in the
course of the chase was |awful and that the officers had
probabl e cause to arrest both respondent and his passenger
after they stopped thensel ves by crashing the Maxima in the
chase which followed the unsuccessful roadbl ock.

Because the erroneous information in the warrant
application did not inplicate the core of the probable cause
showi ng, the m stakes did not interfere wwth the nagistrate's
princi pal task of making “a practical, comobn-sense deci sion
whet her, given all the circunmstances set forth in the
affidavit before him. . . . there [was] a fair probability
t hat contraband or evidence of a crine will be found in a

particular place.” |Illinois v. Gates, 462 U S. 213, 328, 103

S.C. 2317, 2332, 76 L.Ed.2d 527 (1983). The task of a court
reviewi ng that judgnent is sinply to “ensure that the

magi strate had 'a substantial basis for . . . conclud[ing]’

t hat probabl e cause existed.” Gates, 462 U. S. at 239, 103

S.C. at 2332 (quoting Jones v. United States, 362 U S. 257,

271, 80 S.Ct. 725, 736, 4 L.Ed.2d 697 (1960)). In the present
case, the anobunt of marijuana seized after the chase, far nore
consistent wwth trafficking than with personal use only,
together with a reasonable basis to believe that respondent
had attenpted to mslead the officers with regard to the

| ocation of his residence until he was corrected by his
passenger and the information on his own driver's |license, and
respondent’'s previous involvenment with marijuana reflected in
his prior arrests and conviction, supported a reasonabl e,
common sense inference made by the magistrate that the
officers had a fair probability of finding additional amounts

of the drug on the prem ses at 4601 St. Bernard Ave. See



United States v. Reddrick, 90 F.3d 1276, 1281 (7!" Cir. 1996)

(a magi strate may infer that “in the case of drug dealers
evidence is likely to be found where dealers live . . . .")

(internal quotation marks and citation omtted); United States

v. Riedesel, 987 F.2d 1383, 1391 (8" Gir. 1993) (Il awf ul

sei zure of drugs from defendant's car provides probabl e cause
to support issuance of a warrant to search his hone); United

States v. Robins, 978 F.2d 881, 892 (5'" Gir. 1992)(sufficient

nexus exi sted between marijuana seized from vehicle and
defendant's residence to establish probable cause for a
warrant to search the prem ses because “[a] residence is a

gui te conveni ent, commonl y-used place for planning continuing
crimnal activities like |arge-scale marijuana trafficking and

noney |l aundering.”); United States v. Angulo-Lopez, 791 F.2d

1394, 1399 (9" Cir. 1986) (a nmmgistrate is “entitled to draw
reasonabl e i nferences,” including that drug deal ers have drugs
“where the dealers live,” and when traffickers consist of

ringl eader and assistants a sufficient “probability exists
that drugs will be at the assistants' residence as well as the

ringleader's.”); see also State v. Johnson, 256 Neb. 133, 589

N.W2d 108 (1999)(“[A] common thread anong these cases is that
the affidavit provides factors establishing that the defendant
was a drug deal er as opposed to sonmeone in possession of drugs
for personal use.”).

The trial court therefore erred by second-guessing the
reasonabl e i nferences drawn by the magi strate fromthe
circunstances in the present case. Accordingly, the decisions
bel ow are reversed and this case is remanded to the tria
court for further proceedi ngs consistent with the views
expressed herein.

JUDGVENTS REVERSED, CASE REMANDED



