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PER CURI AM
Followng its dismssal in May, 2000, of a grand jury
i ndi ctment chargi ng respondent with capital aggravated rape,
an action apparently pronpted by the district court's refusal
to continue the case on the norning of trial, the state sought
return fromthe defense of a swatch of material cut froma
stain allegedly left on a cushion at the tine of the offense.
The state had provided the sanple to the defense for
i ndependent testing in the course of pre-trial discovery.
Al t hough no grand jury indictnment was pendi ng agai nst rel ator,
the state al so sought to draw a sanple of his blood for its
own testing. The magistrate judge for Ol eans Parish denied
the state's notion to recover its evidence but granted its
nmotion to draw respondent's bl ood on grounds that probable
cause existed to link himto the alleged rape of the victim
In response to cross applications filed by the state and
defense, the Fourth Crcuit affirmed the magi strate's denia
of the state's notion to recover the cushion swatch but
reversed the | ower court's order directing respondent to
provide a blood sanple. Wth respect to the swatch, the court

of appeal ruled that "[u]lntil such tinme as the State shows



that the remaining cushion sanple does not contain testable
evi dence, and thus the State nust have access to the

defendant's test results and/or the portions fromwhich the
defendant's test sanple was drawn, the State has not nmade a

sufficient showing that it should be able to renove the

evi dence fromthe defense's possession.” State v. Stephens,
00- 1306, p. 4 (La. App. 4t" Cir. 7/19/00), 775 So.2d 465, 467.
As to the blood sanple, the Fourth Circuit did not entirely
agree with respondent that the state's manipulation of its
charging powers to avoid trial on May 18, 2000, despite the
court's denial of its notion for a continuance, had viol ated
his speedy trial rights and thereby forecl osed further
prosecution. However, the court of appeal did agree, as the
basis for sanctioning the state by precluding it fromdraw ng
respondent's blood, that "by calling the present posture of
the case 'investigatory' and not filing a new indictnent, the
state is attenpting to buy additional time to conduct testing
before the defense can file a notion to quash the prosecution
on speedy trial grounds and/or the State is again forced to
trial w thout DNA evidence." Stephens, 00-1306 at 5, 775

So. 2d at 468.

The court of appeal erred in both rulings. Wth regard
to the state's notion for return of the cushion swatch
La.C.Cr.P. art. 718, like its federal counterpart, Fed. R
Cim P. 16(a)(1)(C, permts independent scientific testing
by the defense of tangible objects which the prosecution
intends to use at trial. This statutory rule of discovery
advances inportant defense interests in securing the
opportunity to have an expert of its choosing "exam ne a piece
of critical evidence whose nature is subject to varying expert

opinion." Barnard v. Henderson, 514 F.2d 744, 746 (5" Cr.

1975); see also, United States v. Nabors, 707 F.2d 1294, 1296




(11" Cir. 1983)("d early a defendant in a drug prosecution has
a due process right to have an expert of his choosing perform
an i ndependent anal ysis on the seized substance."); ABA

Standards Relating to D scovery and Procedure before Trial, 8§

2.1, Cnt. at 68 (1970)("It seenms quite clear that permtting
defense counsel to inspect [tangible itens] before trial wll
be the only way to satisfy many of the objectives to be
achieved in the pretrial period, such as facilitating pleas,
i nsuring adequacy of preparation, including exam nation by
experts, and saving considerable tinme at any trial that
follows.").

G ven its discovery obligations, the prosecution has "a
concomtant responsibility to try in good faith to preserve

inmportant material and to | ocate it once the defendant noves

for discovery."” Nabors, 707 F.2d at 1296; cf. Arizona v.
Youngbl ood, 488 U.S. 51, 57-58, 109 S.Ct. 333, 337, 102

L. Ed. 2d 281 (1989) (Due Process C ause prohibits only the bad
faith destruction of evidence). However, when the state has
satisfied its discovery responsibilities under La.C Cr.P. art.
718 by providing the defense with access to its tangible

evi dence for purposes of inspection and testing, the defense
has an anal ogous duty to try in good faith to preserve as
much of the evidence as renmains after testing and to return

the evidence to the state. See United States v. Noel, 708 F

Supp. 177, 178 (WD. Tenn. 1989) (governnent nust provide
defense counsel with the opportunity for independent testing
of alleged cocaine; "[Alny residue renmaining after conpletion
of the test shall be returned to and recovered by the
government.").

Qur order in State v. Cosey, 95-0039 (La. 3/30/95), 652

So. 2d 993, does not purport to establish a rule that the state

must nmake a threshold showi ng of necessity before it may

3



recover fromthe defense evidence gathered by the police at
the scene of a crime and properly subject to its custody and
control before disclosure in the course of pre-tria

di scovery. In Cosey, we concluded that "fundanmental fairness
and the extraordi nary circunstances presented by this case"
required that the defense disclose the results of a DNA test
it did not plan on introducing at trial because "the remaining
testabl e quantities of physical evidence of a crime have been
destroyed, consuned, or otherw se exhausted by the defendant's
own actions in testing the physical evidence.” 1d., 95-0039
at 1, 652 So.2d at 994. In the present case, however, the
state does not seek the defense test results, a matter
previously litigated and resol ved agai nst disclosure. State

v. Stephens, 00-1026 (La. App. 4'" Cir. 5/12/00), ___ So.2d

I nstead, the state seeks return of the physical evidence
itself which apparently was not consuned in the testing and
which remains in the files of defense counsel. A rule that
woul d require the state to denonstrate special circunstances
as a prerequisite for the return of its physical evidence
woul d subvert the purposes of discovery under La.C.Cr.P. art.
718 by pronpting the state to resist any request for
i nspection of its tangible evidence for fear of losing it.

The legislature clearly did not intend its provisions for pre-
trial discovery of tangible evidentiary itens in crimna

cases to serve as a vehicle for transferring exclusive

physi cal custody over evidence gathered at a crinme scene from
the state to the defense in advance of trial. Wthout regard
to whether the remaining portions of the stain on the cushion
may provide testable sanples, the swatch cut fromthat cushion
constitutes evidence secured fromthe crinme scene by the
police, and it remains properly subject to the custody and

control of the District Attorney's Ofice for Ol eans Parish
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notw t hstanding that office's discharge of the state's

di scovery obligations under La.C.Cr.P. art. 718. Wth

i ndependent testing conpleted, respondent nust return the
swatch to the state as the proper custodian of the evidence.

Wth respect to the probabl e cause issue, Sergeant
Phyllis Funches testified at the hearing conducted by the
magi strate court on June 14, 2000, that when interviewed
approxi mately one week after the all eged rape took place, the
six-year-old victimidentified respondent by nane, descri bed
hi m as one of her babysitters, and, with the aid of
anatomcally correct dolls, related that respondent had
subj ected her to vagi nal and anal intercourse. The victim
al so stated that respondent had ejacul ated on a cushion |ying
next to themon the bed where the crinmes allegedly occurred.
Sergeant Funches subsequently recovered the cushi on and
observed a stain consistent with the victimnm s account.

G ven this testinony, the magistrate judge reasonably
found probable cause for the state to draw respondent’'s bl ood
as a necessary prelimnary step in an effort to identify the
DNA presunmably deposited in the stain on the cushion. The
drawi ng of bl ood represents a routine nedical procedure when
conducted according to accepted nedi cal practices, and one

whi ch "for nost people involves virtually no risk, trauma, or

pain." Schnerber v. California, 384 U S. 757, 771, 86 S.C
1826, 1836, 16 L.Ed.2d 908 (1966). In a pre-indictnent as
wel | as post-indictnment context, probable cause to believe
that the surgical procedure will yield evidence material to
the issue of guilt or punishnent, and the extent to which the
procedure may threaten the safety or health of the individual,
are the critical factors bearing on the reasonabl eness of the
state's intrusions on an individual's bodily integrity.

Wnston v. Lee, 470 U. S. 753, 760-61, 105 S.Ct. 1611, 1616-17,




84 L.Ed.2d 662 (1985). The nmgistrate judge properly focused
on those factors without regard to the question of whether at
sone future date, assumng the state reinstitutes prosecution
by obtaining a new grand jury indictnent, a court may agree

with respondent in the "difficult and sensitive bal ancing

process” which underlies such clainms, Barker v. Wngo, 407

U S 514, 533, 92 S.C. 2182, 2193, 33 L.Ed.2d 101 (1972),

that the state's contrived conti nuance on May 18, 2000
deprived himof his right to a speedy trial barely a nonth
after the trial court determ ned that respondent had regai ned
his capacity to proceed followng a 13-nonth commtnent to the
East Feliciana Forensic Facility in Jackson.

Accordingly, the judgnent of the Fourth Grcuit is
reversed, and this case is renmanded to the Magistrate Court
for Orleans Parish. The magistrate judge is directed to
conduct a hearing at which he will reinstate his previous
order granting the state's notion to draw a sanpl e of
respondent’'s bl ood under appropriate conditions to assure that
the procedure is conducted by nedical personnel in accord with
accepted medi cal practice. The magistrate judge is further
directed to order defense counsel to produce the renaining
portions of the cushion swatch submitted to its independent
expert for testing and to return the evidence to the state.

JUDGVENT REVERSED; CASE REMANDED W TH | NSTRUCTI ONS



