SUPREME COURT OF LQUI SI ANA

No. 95-C 1425

JAVMES BI LLY RAY FONTENOT, ET AL

Ver sus

CHEVRON U. S. A. I NC., DANTZLER BOAT AND BARGE CO ,
AND AETNA CASUALTY AND SURETY CO

ON WRI T OF REVIEW TO THE COURT OF APPEAL,
FOURTH CI RCU T, PARI SH OF ORLEANS, STATE OF LQUI SI ANA

CALOGERQ, Chi ef Justice.”

The issue in this case is whether the Louisiana Glfield Anti -
| ndemmity Act, La. RS 9:2780, applies in determning the validity
and interpretation of a waiver of subrogation clause in a worker's
conpensati on i nsurance policy.

Hercules O fshore Drilling Conpany entered into a workover
contract with Chevron, USA, Inc. for "remedial well services" and
the performance of drilling or workover operations on several
Chevron platfornms |located in the Gulf of Mexico. In its contract
w th Chevron, Hercules agreed to provide its enployees with federal
Longshore and Harbor Wrkers' Conpensation insurance and further
agreed to a blanket and unrestricted waiver of its right, and

consequently its insurer's right, to subrogation for reinbursenent

" Because of the vacancy created by the resignation of
Dennis, J., now a judge on the United States Court of Appeals for
the Fifth Circuit, there was no justice designated "not on panel"”
under Rule IV, Part 11, 8 3. Panel included Chief Justice
Cal ogero and Justices Marcus, Watson, Lenmmon, Kinball, Johnson
and Victory.



of such worker's conpensation benefits as it or its insurer m ght
be required to pay. Specifically, the Wrkover Contract provided:

CONTRACTOR [Hercul es] agrees that its Wrknmen's Conpensati on

insurance policy shall be endorsed to designate OPERATOR

[ Chevron] as an alternate enployer and as a statutory

enpl oyer, and shall be endorsed to provide a blanket and

unrestricted waiver of its underwiter's or insurer's rights
of subrogation. (enphasis added.)

Aetna Casualty and Surety Conpany provided a policy of
wor ker's conpensation insurance to Hercules. Responsive to the
contractual obligation of Hercules, Aetna waived its right to
subrogation in its contract of worker's conpensation insurance with
Hercul es. The contract of insurance states in pertinent part:

WAl VER OF OUR RI GHT TO RECOVER FROM OTHERS ENDORSEMENT

We have the right to recover our paynents from anyone

liable for an injury covered by this policy. W will not
enforce our right against the person or organization naned in
the Schedule. ... This agreenent shall not operate directly or

indirectly to benefit any one not naned in the Schedul e.
Schedul e

"FOR COVERAGE OBTAINED THROUGH THE LOU SI ANA WORKERS

COVPENSATI ON | NSURANCE PLAN, THE COMPANY SHALL AS APPLI CABLE

| NDI CATE A PREM UM CHARGE OF 1% OF THE TOTAL STANDARD PREM UM

SUBJECT TO A M NI MUM CHARGE OF $250, AND A MAXI MUM CHARGE OF

$1, 500."

"ALL PERSONS OR ORGANI ZATI ONS THAT ARE PARTI ES TO A CONTRACT

THAT REQUIRES YOU TO OBTAIN THI'S AGREEMENT, PROVIDED YQU

EXECUTED THE CONTRACT BEFORE THE LOSS. ™
Hence, this waiver applied to Chevron, and an increase in prem um
was charged by Aetna and paid by Hercules in exchange for Aetna's
wai vi ng these conpensati on subrogation rights.

After a Hercules enployee was injured in the course and scope
of his enploynent, Aetna paid worker's conpensation benefits and
then intervened in the enployee's state court |awsuit which raised
clains of negligence and a breach of G vil Code article 2317
agai nst Chevron and two ot her defendants. The enpl oyee, Janes
Billy Ray Fontenot, settled his lawsuit, as explained further
bel ow, and then filed a nmotion for summary judgnment agai nst Aetna,

arguing that Aetna was not entitled to reinbursenment because it had

wai ved its right of subrogation in its policy with Hercul es (which,



of course, it had). Aetna then filed a cross notion for sunmary
j udgnent, arguing that such a wai ver of subrogation was prohibited,
and unenforceabl e under the Anti-Indemity Act, La. RS 9:2780.! 1In
response, the enployee argued that federal nmaritine |law, which
allowed indemity and waiver of subrogation clauses, was alone
applicable and it superseded Louisiana's Anti-Indemity Act.
Hence, the waiver of subrogation provision was valid and Aetna's
recovery barred.

The trial court granted Aetna's cross notion for summary
judgnent, determning that Aetna was entitled to receive the ful
anount of its intervention, and to be reinbursed for the nonies
paid in worker's conpensation benefits, presumably based upon a
| egal conclusion that Aetna's waiver of subrogation was invalid
because of Louisiana's Anti-Indemity Act. The Court of Appea
affirmed. The record does not reflect a judgnment on the enpl oyee's
nmotion for summary judgnent filed against Aetna, although by
inplication it has surely been deni ed.

We granted wits to consider the applicability of Louisiana's
Anti-lndemity Act in these circunstances. After review ng the
record and the pertinent |law, we conclude that Aetna's waiver of
subrogation of its claimfor reinbursenent of worker's conpensation
benefits paid to plaintiff is enforceabl e because Louisiana' s Anti -
| ndemmity Act does not apply in this situation.

Janes Billy Ray Fontenot, an enployee of Hercules, was
assigned as a crane operator to Chevron South Pass 62A Platform a
fixed or stationary oil platformlocated in South Pass 62 A off
Veni ce, Loui siana. On July 31, 1989, Chevron was forced to
evacuate the platform because of an approaching hurricane. The

majority of enpl oyees were evacuated by helicopter, or by use of a

' As will be explained further below, La. RS 9:2780, the
Loui siana Anti-Indemity Act, was enacted to alleviate inequities
bet ween oil conpanies and oilfield contractors. The Act
invalidates certain agreenents between oil conpanies and oilfield
contractors which require indemmity or defense for death or
bodily injury in certain circunstances.
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per sonnel basket which was used to transfer enployees from the
platformto the MV BIG CH P, a transport vessel allegedly owned
pro hac vice, operated, chartered, nmanaged and/or controlled by
Dant zl er Boat and Barge Co.2 Fontenot operated the crane which
transferred the personnel basket fromthe platformto the waiting
vessel. The vessel was brought al ongside the platformbut was not
noored or anchored. As there was no one available to work the
crane when it was Fontenot's turn to evacuate the platform he was
instructed to board the MV BIG CH P by swinging on a rope fromthe
platformto the vessel. Because of the rough seas, his first sw ng
rope transfer attenpt failed, and he was forced to swng back to
the platform He then nmade a second attenpt and fell to the deck
of the vessel, injuring his back, hip and other parts of his body.
H's injuries later required surgery.

Fontenot and his wfe, individually and on behalf of their two
children, filed suit against Chevron as owner of the platform
Dant zl er as owner and operator of the vessel MV BIG CH P, and a
Chevron representative (who was later dismssed). Suit was brought
pursuant to the provisions of the "savings to suitors" clause, 28
US C § 1333(1), which allowed Fontenot to bring his clainms in
state court. Fontenot and his famly alleged that defendants were
negligent in forcing himto evacuate the platform by sw ng rope
transfer onto an unnoored vessel in rough seas. Ms. Fontenot and
the two children filed | oss of consortiumclainms. Chevron filed a

cross claim against Dantzler. Aetna intervened, seeking

2 In Fontenot's Petition for Damages, he alleges that "[t]he
W-BI G CH P was, owned pro hoc [sic] vice, operated, chartered,
managed, | eased and/or controlled by defendant, Dantzler Boat and
Barge Co." Par. 13. Fontenot also alleges, "[i]n the
alternative, the W-BIG CH P was owned pro hoc [sic] vice,
operated, chartered, managed, |eased and/or controlled by
def endant Chevron U . S. A, Inc." Par. 14.

An "owner pro hac vice" is one who assunes by charter or
ot herwi se excl usive possession, control, comrand, and navi gation
of a vessel for a specific period of tinme; owner pro hac vice has
conpl ete, though perhaps only tenporary, dom nion over vesse
entrusted to him Hae Wo Youn v. Maritinme Overseas Corp., 605
So.2d 187 (La. App. 5th Gr. 1992).
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subrogation for nedical and wage conpensation benefits it had paid
to Fontenot as Hercules' worker's conpensation insurer.? As
earlier indicated, prior to trial Fontenot settled his claim
agai nst Chevron and Dant zl er for $437,500 w thout the participation
or consent of Aetna.

Cross-notions for sunmary judgnent were filed by plaintiff
Fontenot and intervenor Aetna on the issue of whether Aetna was
entitled to subrogation and reinbursenment of the conpensation
paynents nmade to Fontenot out of the proceeds received by Fontenot
in settlement of his clains against Chevron and Dantzler,
notw t hstandi ng the waiver of subrogation in Aetna's insurance
contract with Hercules. The trial court granted Aetna's notion for
summary judgnent and the Court of Appeal affirned. Font enot
Chevron and Dant zl er appeal ed.

In affirmng the trial court, the Court of Appeal rejected
appel lants' argunent that this case was governed by 33 US. C
Section 905(c), a federal statute which provides for suits by
certain persons allegedly injured by the "negligence of a vessel™
and which specifically sanctions the enforcenent of indemity

provisions.* The Court of Appeal noted that this statute refers

3 The Petition of Intervention does not state a specific
anount clainmed for reinbursenent. In its notion for summary
judgnment, Aetna clains the right to recover $145, 802. 05.
Correspondence in the record indicates that the anount clainmed in
rei mbursenent was $139,589.31. The trial court entered judgnent
granting Aetna's notion for summary judgnment entitling Aetna "to
receive the full anount of their intervention or $139,589.31."

4 33 U S.C. Section 905 (c) provides in pertinent part:

In the event that the negligence of a vessel causes injury
to a person entitled to receive benefits under the Act by
virtue of section 4 of the Quter Continental Shelf Lands
Act, (43 U S. C 1333), then such person or anyone ot herw se
entitled to recover damages by reason thereof, may bring an
action agai nst such vessel in accordance with the provisions
of subsection (b) of this section. Nothing contained in
subsection (b) of this section shall preclude the
enforcenment according to its terns of any reciprocal

i ndemmi ty provision whereby the enployer of a person
entitled to receive benefits under this Act by virtue of
section 4 of the Quter Continental Shelf Lands Act (43
U.S.C. 1333) and the vessel agree to defend and i ndemify
the other for cost of defense and loss or liability
resulting fromdeath or bodily injury to their enpl oyees.
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only to indemity agreenents which exi st between the enployer and
a vessel, and in this case, there is no evidence of any indemity
agreenent between the enpl oyer, Hercules, and the operator of the
vessel, Dantzler. Thus, the Court of Appeal concluded that even if
33 U S.C. Sec. 905(c) is inconsistent with Louisiana's Anti-
I ndermmity Act as appellants argue (because it expressly authorizes
the type of indemity agreenents which Louisiana' s Anti-Indemity
Act prohibits), it does not displace or supersede the state statute
because it does not apply under the facts of this case.®

The appellate court then turned to La. RS 9:2780(B) of
Louisiana's Anti-Indemity Act, which invalidates certain indemity
agreenments, and concluded that the statute woul d make any wai ver of
subrogati on by Aetna unenforceable. The Court of Appeal further
held that even if the waiver of subrogation agai nst Chevron were
valid, the result would be the sane because appell ants cannot show
a waiver of subrogation in favor of co-defendant Dantzler. So
Aetna would still be entitled to seek recovery on its subrogated
cl ai m agai nst Dant zl er. Thus, the Court of Appeal affirnmed the
trial court's granting Aetna's notion for summary judgnent. One

nmenber of the Court of Appeal panel dissented.?®

5 Arecent United States Fifth Circuit decision supports
this conclusion. |In Wagner v. MDernott, Inc., 79 F.3d 20 (5th
Cr. 1996), a welder was injured when he slipped and fell aboard
a barge owned by the contractor engaged in the construction of an
of fshore platform The contractor filed a third-party claim
agai nst the subcontractor for indemity. The Court affirnmed the
district court's conclusion that the contract was not maritinme in
nature and further affirmed the dism ssal of the contractor's
claimfor indemity under 33 U S.C. Section 905(c) of the
Longshorenen and Harbor Workers' Conpensation Act, finding that
this provision only applied to clains by covered workers brought
agai nst a negligent vessel. The Fifth Grcuit instructed that 33
U S.C. Section 905(c) only applies where the contracting entity
is entering into the contract in its capacity as the vessel, not
as a party who incidentally utilizes a vessel in other
operations. In the case at bar, there is no "vessel" that is
party to the workover or insurance contracts, nor did Chevron
enter into the workover contract in the capacity of a vessel.

6 Aet na had argued that under Herb's Welding, Inc. v.
Gray, 470 US 414, 105 S. . 1421, 84 L.Ed.2d 406 (1985), oil and
gas exploration is not maritinme commerce and thus the workover
contract here is non-maritinme and not subject to maritine |aw
The majority agreed. However, the dissenting judge disagreed,
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Fontenot, Chevron and Dantzler applied for wits in this
Court, assigning as errors the appellate court's failure to invoke
federal maritine law to a claim cognizable in admralty, its

purportedly erroneous conclusion that under Herb's Welding., Inc. V.

Gay, 470 US 414, 105 S. . 1421, 84 L.Ed.2d 406 (1985), a workover
contract is a non-nmaritinme contract, and its finding that the
wor kover contract was subject to Louisiana's Anti-lndemity Act, a
finding which is allegedly inconsistent with prior jurisprudence
and interferes with the uniformty of federal maritine |aw

Appellants invite us to frame the issue in this case as
whet her federal maritine or state | aw applies, proposing that the
wor kover contract is maritinme in nature and thus that federal
maritime |aw, which sanctions the enforcenment of indemification
clauses, applies in this case and displaces Louisiana' s Anti-
Indermmity Act. We do not agree that this is the proper approach.
W will begin, instead, with an exam nation of whether the Anti-
I ndermity Act is applicable in the factual situation before us. |If
it is applicable, it is only at that point that a consideration of
the maritinme or non-maritinme nature of the contract is necessary.
If the Anti-lndemmity Act is not applicable, we need proceed no
farther.

It is inportant to keep certain principles of judicial
interpretation of statutes in mnd when we consider the

applicability of the Anti-Indemity Act to this case. As we stated

in Touchard v. WIllianms, 617 So.2d 885, 888 (La. 1993), the

pointing out that the issue in Herb's Wl di ng was not whet her oi
and gas exploration constitutes maritime conmerce for al

pur poses, but rather, whether operations coincident with oil and
gas exploration constituted maritine "enploynent," an issue he
believed to be irrelevant to resolution of the instant case.
Contrary to the majority opinion, the dissent concluded that the
i ndemmity provisions of the workover contract were permssible
under 33 U. S.C. 8 905(c), which preenpts the Anti-lndemity Act.

The di ssent also opined that it was premature for the
majority to resolve at this stage the issue of whether Aetna's
wai ver of subrogation was valid agai nst Dantzl er because it
presented an unresol ved issue of fact; that is, whether Hercules
and Dantzler had entered into any type of contract that m ght
contain such an indemity provision.
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paranmount consideration for statutory interpretation is the
ascertai nnent of the legislative intent and the reason or reasons
whi ch pronpted the legislature to enact the law. However, "[w hen
the literal construction of a statute produces absurd or
unreasonabl e results "the letter nust give way to the spirit of the
law and the statute construed so as to produce a reasonable

result.'”" Geen v. Louisiana Underwiters I nsurance Co., 571 So. 2d

610, 613 (La. 1990). La. Gvil Code art. 9 instructs that a clear
and unanbiguous |aw shall be applied as witten "when its
application does not |ead to absurd consequences."” Qur task, then,
is to interpret the Anti-Indemity Act in accordance with the
intent of the legislature, keeping in mnd the spirit of the |aw
and the avoi dance of an absurd or unreasonable result.
We turn then to an exam nation of Louisiana's Anti-lndemity
Act. As explained by commentat ors,
[ El| nacted at a time when offshore conpetition was fast and
fierce, that Act sought to renedy the perceived inequity
foi sted upon certain contractors by agreenents which purported
to grant indemification to the oil conpanies for their own
negligence or strict liability. [fn omtted] This |egislation
was pronpted by service conpani es who feared that unl ess they
absorbed the costs of the oil conpanies' liabilities, they
woul d be excluded fromthe oilfield market.

Panagi otis, Ofshore Update - Five Years After Passage: Contract ual

| ndemnmity, Defense and Insurance under the LlLouisiana QGlfield

| ndemmity Act, 10 Maritinme Lawer 203, 204 (1985). The Act itself

is very clear in its statenent of purpose found at La. RS
9: 2780( A) :
A. The legislature finds that an inequity is foisted on

certain contractors and their enployees by the defense or
i ndemmity provisions, either or both, contained in sone

agreenents pertaining to wells for oil, gas, or water, or
drilling for mnerals which occur in a solid, |iquid, gaseous,
or other state, to the extent those provisions apply to death
or bodily injury to persons. It is the intent of the

| egislature by this Section to declare null and void and
agai nst public policy of the state of Louisiana any provision
in any agr eenent whi ch requires def ense and/ or

i ndemnification, for death or bodily injury to persons, where
there is negligence or fault (strict liability) on the part of

the indemitee, or an agent or enployee of the indemitee, or

an i ndependent contractor who is directly responsible to the
i ndemmi t ee.



As we stated in Rodrigue v. lLegros, 563 So.2d 248, 254 (La.
1990), the "purpose of the legislature [sic], and thus the policy
interest of the state, is to protect certain contractors, nanely
those in oilfields, frombeing forced through i ndemmity provisions
to bear the risk of their principals' negligence. ... This is an
exception to general Louisiana contract |law that allows a principal
to be indemified against his own negligence so |long as that intent
is clearly expressed."”

Thus, it is clear that Louisiana's Anti-lndemity Act arose
out of a concern about the unequal bargaining power of oi
conpani es and contractors and was an attenpt to avoid adhesi onary
contracts under which contractors would have no choice but to agree
to indemify the oil conpany, lest they risk |osing the contract.
It is also clear fromthe specific | anguage of this Subsection A
that the Anti-lIndemmity Act was designed not only to protect
oilfield contractors but also their enpl oyees.

Subsection B of La. RS 9:2780 incorporates the purpose of the
| egi sl ation, providing:

Any provision contained in, collateral to, or affecting an
agreenent pertaining to a well for oil, gas, or water, or
drilling for mnerals which occur in a solid, |iquid, gaseous,
or other state, is void and unenforceable to the extent that
it purports to or does provide for defense or indemity, or
either, to the indemitee against loss or liability for
damages arising out of or resulting from death or bodily
injury to persons, which is caused by or results fromthe sole
or concurrent negligence or fault (strict liability) of the
indermmitee, or an agent, enployee, or an independent

contractor who is directly responsible to the i ndemit ee.

(enphasis added.) In Meloy v. Conoco, Inc., 504 So.2d 833, 838

(La. 1987), we confirnmed that such agreenents are voided only to
the extent that they purport to require indemification and/or
defense where there is negligence or fault on the part of the
i ndemni tee; otherwi se, they are enforceable just as any other | egal

covenant .’

" Nuner ous Loui siana courts of appeal have cited Ml oy,
supra, for the proposition that indemity clauses are void only
to the extent that they purport to require indemification and/or
def ense where there is negligence or fault on the part of the
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O her provisions of Louisiana's Anti-Indemity Act expound on
Subsection B s prohibitions. Subsection G specifically addresses
wai ver of subrogation and additional naned insured endorsenents:

G Any provision in any agreenent arising out of the
operations, services, or activities listed in Subsection C of
this Section of the Louisiana Revised Statutes of 1950 which
requires waivers of subrogation, additional nanmed insured
endor senents, or any other formof insurance protection which
woul d frustrate or circunvent the prohibitions of this

Section, shall be null and void and of no force and effect.

I n discussing this prohibition on waivers of subrogation, one
comrentator noted that the prohibition should directly benefit the
i njured enpl oyee because "[p]resumably, under this new |law, the
enployer wll invoke his subrogation rights, thereby placing

hi msel f side by side with his injured worker in trying to recover

fromthe third party tortfeasor." Preis, Broussard, The Louisiana

Olfield Indemity Act of 1981, 29 La. Bar. J. 179, 180 (1981).

To determine the applicability of Louisiana's Anti-Ilndemity

Act, courts have engaged in a two-step test. See Transcontinental

Gas v. Transportation Ins. Co., 953 F.2d 985, 991 (5th Cr. 1992).

First, there nust be an agreenent that "pertains to" an oil, gas or
water well. Second, the agreenent nust be related to exploration,
devel opnent, production, or transportation of oil, gas, or water.
indermmitee. In this case, the plaintiff settled his lawsuit with

Chevron and Dantzl er and so there has been no finding of
negligence or fault on the part of Chevron, the indemit ee.
Arguably, since there has not been a finding of negligence or
fault by Chevron, the prohibition against enforcenment of the
i ndemmity cl ause should not be applicable. However, we concede
that the United States Court of Appeals for the Fifth Crcuit has
reached the opposite conclusion. |In Tanksley v. Gulf Q1 Corp.,
848 F.2d 515, 518 (5th Cr. 1988), because the parties entered
into a settlement, there was no judicial finding that the
indemmitee was "free fromfault and thus outside the scope of the
Act." The Court concluded that such an affirmative finding of
"freedomfromfault"” was necessary to determ ne that an
i ndemmi fication clause was enforceabl e; thus, an indemnification
cl ause shoul d be considered null and void unless there is a
specific finding that the indermitee is free fromfault. The
Fifth Crcuit recognized that its finding conflicted with public
policy favoring voluntary settlenents, but reasoned "[i]n the
future, in this type legal situation, the inpact of settlenment on
an existing indemity agreenent need only be factored into the
determ nation of a fair and reasonable settlenent.” 1d., at 518.
We see the logic in both positions, but under the
circunstances of this case (where no party seeks to enforce the
indemmi fication clause), it is not necessary for us to either
adopt or reject the Tanksl ey concl usion.
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The wor kover contract, which the contracting parties describe as "a
contract for renedial well services," passes these two tests.
Subsection | of the Act broadens its coverage to "certain
provi sions contained in, collateral to or affecting agreenents "
covered by the Act. Hence, the insurance contract which is

ancillary to the workover contract also satisfies these
requirenents for the Act's applicability.® Therefore, we need to
exam ne specifically whether the waiver of subrogation clause
contained in the insurance contract falls within the scope of the
Act, and if so, whether invalidation of such waiver pronotes the
pur poses of the Anti-Ilndemity Act.

We first exam ne Subsection B of the Act (quoted earlier in
this opinion). On its face, Subsection B addresses only provisions
whi ch purport to or which do provide for "defense or indemity, or
either, to the indemmitee against loss or liability for damages
arising out of or resulting fromdeath or bodily injury to persons”
caused by negligence or fault of the indemitee. The waiver of
subrogation clause in the insurance contract at issue does not fall
within these prohibitions because it does not require
i ndemmi fication or the shifting of liability fromthe tortfeasor to
anot her party. Rat her, the waiver of subrogation clause only
prohibits the worker's conpensation insurer from asserting any
clains it may have for rei nbursenent of nonies paid in conpensation
benefits.

Subsection G of the Anti-Indemity Act specifically addresses
wai vers of subrogation, stating that any provision "which requires
wai vers of subrogation, additional naned insured endorsenents, or

any other form of insurance protection which would frustrate or

circunvent the prohibitions of this Section (enphasis added)" are

8 The Fifth Crcuit Court of Appeals has found that
"subsection | brings collateral agreenents, such as insurance,
within the reach of the Anti-Indemity Act's prohibitions."
Babi neaux v. McBroom Rig Building Service, Inc., 806 F.2d 1282,
1284 (5th Cir. 1987).
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null and void and of no force and effect. At first glance, this
provi sion may appear to answer the question raised in this case and
invalidate Aetna's waiver of subrogation clause. However, upon
cl oser exam nation of the purpose of Subsection G and the Anti -
I ndemmity Act in its entirety, we reach a different conclusion
Al t hough the insurance contract does contain a waiver of
subrogati on which violates Subsection G in this case the waiver
does not frustrate or circunvent the prohibitions of the Act.
First, the Act's prohibition of a waiver of subrogation clause
only benefits the oil conpany, or indemitee, when it is applied in
conjunction with an indemification clause, which is not the case
at bar. As explained by a comment at or
Subsection G of the Act is ainmed toward preventing the use
of insurance contracts to circunvent the Act. [fn omtted]
In the past, oilfield service conpanies were required to have
their insurers waive their subrogation rights against the oi
conmpani es. This wai ver of subrogation, acting in conjunction
with the indemity provisions of standard drilling contracts,
resulted not only in the | oss of conpensation paynents nade by
t he service conpany's insurer, but also in the service conpany
picking up the tab for both the cost of defense and the anount
of damage obtained from the oil conpany. | nstead of being

|iable for either tort danmages or workers conpensation, the
servi ce conpany was |iable for both.

(enphasi s added). Panagiotis, supra at 247.

The indemification clause and the waiver of subrogation
cl ause, when used together, fit hand in glove. They offer two
di stinct advantages to an oil company contracting with an oilfield
service contractor. The indemification clause allows the oil
conpany to shift liability to the oilfield service contractor. The
wai ver of subrogation supplenents this shifting of liability by
assuring that the oil conmpany will not be exposed to an action for
rei mbursenent of conpensation paynents. When the waiver of
subrogation clause is used alone, there is no shifting of liability
to "suppl enent”. And by itself, a waiver of subrogation clause
does not shift the oil conpany's liability. This shift of
liability only occurs when the two clauses are used together.

Thus, voiding a waiver of subrogation clause only achieves the
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purpose of the Anti-lndemity Act when such a clause is sought to
be enforced 1in conjunction wth the enforcenent of an
i ndemmi fication cl ause.

Second, wunder the facts of this case, the waiver of
subrogation does not "frustrate or circumvent the prohibitions" of
the Act, as Subsection G requires. In this case, we are
considering the validity of a waiver of subrogation clause standing
al one and not such a clause used together with an indemification
clause in an attenpt to shift tort liability fromthe tortfeasor
oil conpany to the enployer. Does it nmake sense to void a waiver
of subrogation clause where there is no indemification clause
sought to be enforced or where the oil conpany is not found to be
negligent or strictly liable? W think not. The whol e purpose of
i nclusion of the prohibition of waivers of subrogation in the Anti -
I ndemmity Act is to prevent use of insurance contracts to frustrate

or circunvent the Act. Panagi oti s, supra at 247. \Were a waiver

of subrogation clause does not shift liability froma tortfeasor
oi | conpany back to the oilfield service contractor, the purposes
of the Act are certainly not frustrated or circunvented. In this
case, not only does Chevron not seek to enforce the indemification
cl ause, but it has al so not been adjudicated at fault (because it
did not admt fault or liability, plaintiff's recovery being by way
of conprom se) and thus would not be liable in any way whatsoever
for the paynent of the enpl oyee's damages or rei nbursenment to the
enpl oyer or his insurer for the enployee's worker's conpensation
benefits. Thus, the waiver of subrogation does not act to shift
any liability on the part of the oil conpany back to the oilfield
service contractor enployer, and therefore, the waiver of
subrogation does not frustrate or circunmvent the prohibitions of
t he Act.

In addition to Subsection B and Subsection G of the Act,
Subsection | also delineates what is covered by the Act, referring

to provisions "contained in, collateral to or affecting agreenents”
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in connection with oil and gas activities "which are designed to
provide indemity to the indemnitee for all work perfornmed between
the indemmitor and the indemitee in the future". \While arguably
t hi s paragraph may sweep insurance contracts into the scope of the
Act, such a sweep is limted to activities "which are designed to
provide indemity to the indemitee". Hence, Subsection | does not
specifically include waivers of subrogation in the Act's
prohi bitions.

We therefore conclude that nothing on the face of the Anti-
| ndemmity Act requires us to invalidate the waiver of subrogation
clause contained in the insurance contract between Aetna and
Hercules. Qur conclusion is further bolstered by a consideration
of the purpose of the Anti-lndemity Act.

Does application of Louisiana's Anti-lIndemity Act to the
i nsurance contract between Hercul es and Aetna foster the purposes
of the Act? We think not. | f bargaining inequities existed
bet ween Hercul es and Chevron which gave rise to inclusion of the
indemmity provision and the waiver of Hercules' and its insurer's
subrogation rights in the workover contract, applying Louisiana's
Anti-lIndemity Act to the insurance contract in this case will have
no effect on these inequities. Applying Louisiana's Anti-Ilndemity
Act to the insurance contract will not nullify the indemmity cl ause
in the workover contract between Hercules and Chevron, and thus
wll not acconplish the stated purpose of the Act. Such
application would only allow Aetna to escape from a contractua
obligation which it voluntarily undertook in exchange for an
i ncreased prem um Such an interpretation of the statute would
lead to an absurd and unreasonable result that favors Aetna, the
i nsurance conpany whi ch was conpensated for the waiver it now seeks
to avoid, over Fontenot, the enployee who the Anti-Indemity Act
was specifically designed to protect.

VWile it may be true that the indemity clause and the

requi red wai ver of subrogation in the workover contract are invalid
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vis a vis Hercules and Chevron, that is of no nonent here for
several reasons. First, we are not concerned today with the
wor kover contract but rather we are only addressing the insurance
contract between Aetna and Hercul es. Second, Hercules was the
party which undertook the obligations of indemification and wai ver
of subrogation in the workover contract, but Hercules is not before
us at this time asking for any relief. Third, the party which is
asking for relief, Aetna, was not a party to the workover contract,
and fourth, Aetna received conpensation for waiving its subrogation
rights. The Act's purposes are not served by giving the benefit of
t he wai ver of subrogation to Aetna which was paid for its waiver.
Qur conclusion mght be otherwise if we were considering Hercul es'
request for relief fromany of the obligations it undertook in the
wor kover contract because of the statutory invalidity of these
obl i gati ons.

I n response to an argunent that invalidation of the waiver may
di scourage oil conpanies in the future from requiring such a
wai ver, we note that the nmerit of such a position nust be bal anced
against the fact that Aetna has been paid for its waiver of
subrogation. Hercules' purchase of this waiver from Aetna created
a benefit for the enployee, notwthstanding that this m ght not
have been Hercul es' principal notivation in purchasing the waiver.
In the process of acquiring the waiver, Hercules provided a
coll ateral source, facilitating double recovery (since the enpl oyee
will not be required to return the worker's conpensation benefits
he received and will have received his tort recovery fromthe third
party tortfeasor). Under Cvil Code arts. 1978-1981, Fontenot is
a third party beneficiary of the agreenment between Hercul es and
Aetna for Aetna to waive its subrogation rights. Fontenot clearly
mani fested an intent to avail hinself of the benefit of this
wai ver . Thus, the stipulation cannot be revoked w thout the
consent of Fontenot.

Furthernore, it is the enployee who would be danaged by
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striking the waiver of subrogation, contrary to the statute's
stated purpose of protecting the enployee. Chevron, which has
settled its exposure by paynent, will not be required to pay one
cent nmore to the enployee or any other party if the waiver is
i nval i dat ed.

Moreover, and nost inportantly, there was no inequality in
bar gai ni ng power between Hercul es and Aetna, unlike the historical
i nequality in bargai ning power between oil conpanies and oilfield
contractors which Louisiana's Anti-Indemity Act sought to rectify.
In fact, wunlike the prohibited indemity clauses in contracts
between oil conpanies and contractors, in this contract Aetna
bargai ned for and received a benefit in exchange for its waiver of
subr ogati on. That benefit was an increased insurance premum
Aetna received paynent for its waiver of its subrogation rights,
unlike the adhesionary contracts between oil conpanies and
contractors in which the contractors presumably receive no speci al
conpensation for agreeing to an indemity requirenent.

On bal ance, any limted purpose served by invalidation of the
wai ver in this case is far outweighed by the damage caused by
exonerating the insurance conpany which seeks to avoid an
obligation for which it has been paid. Further, invalidation of
the waiver will lead to the absurd result of allow ng Aetna to be
unjustly enriched at the expense of Hercules, which paid for the
wai ver, and Fontenot, the enployee who the Act was designed to
protect and who is a third party beneficiary of the waiver. Under
the circunstances before us today (where Aetna received a prem um
in exchange for the waiver of subrogation, where oil conpany
Chevron is not seeking to enforce the indemnification clause, where
Chevron has paid nonies to the enployee in settlenent, and where
Chevron has not been found at fault), we believe the purposes of
the Anti-lIndemity Act and Louisiana' s public policy as expressed
in the Act are not of fended by uphol di ng the wai ver of subrogati on.

The circunstances before us today sinply do not evidence the evils
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whi ch Louisiana's Anti-Indemity Act was designed to eradicate.

We also note that plaintiff settled his clains agai nst Chevron
and Dantzler. According to Aetna's brief, the settlenent totalled
$437,500, of which Chevron paid $237,500 and Dantzler paid
$200, 000. Chevron agreed to pay this anobunt in settlenent rather
than attenpt to enforce the indemification clause against
Hercul es. Evidently, Chevron was notivated to settle, at least in
part, by the Anti-Indemity Act's prohibiting the indemity cl ause
which it used inits contract with Hercules. Thus, the purpose of
the Act has been satisfied by Chevron's settling while foregoing
its contractual indemity which, if enforced, would have allowed it
to shift its liability to the enployer. And, of course, there has
been no determ nation that Chevron, the contractual indemitee, was
at fault. Under these circunstances, what purpose does it serve to
allow Aetna to collect half of plaintiff's tort recovery? Al ow ng
Aetna to recover in this case only allows Aetnha to escape its
contractual obligation to waive its rights of subrogation in spite
of the fact that it collected premuns in conpensation for the
wai ver .

In sum we conclude that Louisiana's Anti-Indemity Act does
not apply to the wai ver of subrogation contained in the insurance
contract between Hercules and Aetna. VWhat is involved here is
sinply Aetna's attenpt to seize alnost one-half of plaintiff's tort
recovery, notwithstanding its earlier waiver of such right, upon
the strength of a provision in a statute enacted to protect
oilfield contractors, and where application of Louisiana' s Anti-
I ndermity Act to void the waiver of subrogation would do nothing to
acconplish the purpose of the Act or to address the evils the Act
was designed to cure. Further, granting Aetna such relief,
especially when it has been conpensated in exchange for waiving its
subrogation rights, does nothing to correct the inequities foisted
upon Hercules at the outset when it was forced to agree to

i ndemmi fy Chevron, and waive, as well as have its insurer waive,
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its rights to subrogation

Aet na cannot have it both ways. It cannot be conpensated to
wai ve a right and then claimthat the waiver is prohibited by |aw
| nvalidating the waiver wll not pronote the purposes of
Louisiana's Anti-Indemity Act, yet it mght very well do damage to
basi ¢ concepts of contract |aw (agreenment for paynent in exchange
for the waiver, nornmally a valid contractual provision). Thus, we
concl ude that the waiver of subrogation in the contract of worker's
conpensation i nsurance between Aetna and Hercul es, which benefitted
t he enpl oyee Fontenot, is valid.

Aetna argues in the alternative that even if its waiver of
subrogation is valid regarding clai ns agai nst Chevron, there is in
the record no established waiver of subrogation clains against
Dant zl er Boat and Barge Co. Thus, Aetna argues it did not waive
any clains for reinbursenent against Dantzler, presunably because
Dant zl er was not specifically included in the "Schedule" listed in
the waiver in the insurance contract. W agree with the Court of
Appeal dissent that resolution of this argunment at this stage is
premature. Summary judgnent is inproper on this issue because it
is not evident from this record that a contract exists between
Her cul es and Dant zl er under which Dantzler would require Hercul es
to include Dantzler in Hercules' worker's conpensation policy and
under which Dantzler would becone a party listed in the "Schedul e”
in the worker's conpensation insurance policy agai nst whom Aetna's
subrogation rights had been waived. This is an unresolved issue of
material fact, and the matter is accordingly remanded to the trial
court for further proceedi ngs consistent with this opinion.

DECREE

For the foregoing reasons, we reverse the decision of the
court of appeal, reverse the trial court's granting of Aetna's
summary judgnent, and remand this matter to the trial court for

further proceedi ngs consistent wth this opinion.
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REVERSED, REMANDED TO THE DI STRI CT COURT.
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