SUPREMVE COURT OF LQU SI ANA

No. 95-C 1950

DEPARTMENT OF PUBLI C SAFETY AND CORRECTI ONS, OFFI CE OF
STATE PQOLI CE
Ver sus

M CHAEL J. MENSMVAN

ON WVRIT OF CERTI ORARI TO THE COURT OF APPEAL,
FI RST Cl RCU T, PARI SH OF EAST BATON ROUGE
PER CURI AM:

The defendant, M chael Mensman, has been a Louisiana State
Trooper for the past twenty years. He was termnated from his
position with the State Police on May 14, 1993, for dereliction of
duty, lying to his superiors, and neking false reports. He
appeal ed to the State Police Comm ssion! contending that there was
insufficient cause to support his termnation, particularly since
he was suffering fromdepression during the period he coomtted the
charged infractions. The Conm ssion agreed with himand reduced the
termnation to a suspension. The appeal by the Departnent of
Public Safety and Corrections, Ofice of State Police ("State

Police") was unsuccessful. The court of appeal affirnmed the action

"Because of the vacancy created by the resignation of
Dennis, J., now a judge on the United States Court of Appeals for
the Fifth Circuit, there was no justice designated "not on panel"”

under Rule IV, Part 11, 8 3. Panel included Chief Justice
Cal ogero and Justices Marcus, Watson, Lemmon, Kinball, Johnson
and Victory.

The State Police Conmm ssion was created by constitutional
amendnent and gi ven the "exclusive power and authority to hear
and decide all renoval and disciplinary cases.” LA ConsT. art.
X, 88 43 and 50. The State Police Conmi ssion's power to "hear
and decide" cases is identical to that granted the State C vi
Service Comm ssion. Cf. LA ConsT. art. X, 8 50 (1974) and LA
Const. art. XIV, 8 (O(1) (1921) and Brickman v. New Ol eans
Avi ation Board, 236 La. 143, 107 So. 2d 422 (1958).



of the Comm ssion. The State Police sought wits with this Court.

We granted wits to determne whether the State Police
Comm ssion weighed too heavily the testinony of a testifying
psychi atrist that Mensman's dereliction was caused by depression.
Qur review of the record now pronpts us to conclude that the State
Pol i ce Conm ssion was not wong in its assessnent, nost certainly
not arbitrary, capricious, or abusive in the exercise its
di scretion. The evidence and testinony support the Conm ssion's
deci sion and the court of appeal's affirmance of that decision in
this case. Accordingly, we affirmthe ruling of the Conm ssion
that Mensman's dism ssal was too severe a punishnent given his
| engt hy period of service.

The facts of the case are as follow. after Mensman failed to
report to a special detail unit, State Police Troop Comrmander
Captai n Mark Zeringue suspected Mensman of m sconduct and ordered
Trooper Lieutenant O aude Hebert, to nonitor Mensman's activities.

On March 17 and 18, 1993, Mensman took several early norning
breaks at the Forest Restaurant w thout reporting the breaks, as
required, to Troop Headquarters. On March 22, 1993 Mensnan
reported for duty at 7:00 p.m and after taking a break at the
Forest Restaurant, returned to his house by 7:45 p.m, where he
stayed for two and a half hours without reporting, as required, to
Troop Headquarters that he was not avail able for duty.

On March 23, 1993, while in civilian clothes, Mensman radi oed
in to Troop Headquarters and fal sely reported that he was on duty.
He then returned to his house where he stayed until 7:51 p.m At
that time, he left in his patrol car and drove to the Forest
Restaurant for a break. He then patrolled for thirty mnutes and
returned to his house at 8:27 p.m where he stayed until 9:58 p.m
before he reported to Troop Headquarters that he was at hone. An
hour later, at 10:42 p.m he exited his house and falsely reported
that he was in service. He then returned to his hone where he

stayed until 11:16 p.m, when he returned to duty. Then, while not



in a position to see, he reported that the lights of the State
Police's radio tower system were functioning.

Li eutenant Hebert reported Mensman's activities to Captain
Zeringue and disciplinary proceedings were initiated. As a result,
Mensman was term nated effective May 14, 1993. Mensman t hen
applied for retirement benefits. However, he | ater decided not to
accept retirenment and appealed his termnation to the State Police
Comm ssi on.

In his appeal to the Conm ssion, he argued that there was
insufficient cause to support his termnation. He stated that he
was suffering from depression during the period he commtted the
vi ol ati ons. Mensman sought reinstatenent, back pay, attorney's
fees, and expungenent of the termnation from his record. The
State Police responded by arguing that Mensman's appeal was npot
given his retirenent status and that his alleged nental inpairnent
did not excuse his perfornmance. The Conm ssion determ ned that
Mensman' s appeal was not noot and found that there was sufficient
cause for disciplinary action against him However, the Conm ssion
felt that termnation was too severe a puni shnent and ordered that
Mensman be rei nst at ed.

Upon appeal to the court of appeal, that court affirmed the
Comm ssion's determ nation that the punishnment inposed on Mensman
was not commensurate with the cause upon which it was based
ordered Mensman reinstated and that certain conditions, including
suspension for a period of tine be inposed.

After a thorough review of the record, we adopt the follow ng
recitation by the court of appeal of the law, the facts and its
reasons for deciding to affirmthe Comm ssion:

"An enpl oyee who has gai ned permanent status in the classified
state police service cannot be subjected to disciplinary action by
hi s enpl oyer except for cause expressed in witing. LA ConsT. art.
X, 8 46(A). Such an enpl oyee nmay appeal from any disciplinary

action to the Comm ssion, and the burden of proof on such an



appeal, as to the facts, is on the appointing authority. Id.

"The Conmm ssion's authority "to hear and deci de" disciplinary
cases (LA ConsT. art. X, 8 50) includes a duty to decide
i ndependently from the facts presented whether the appointing
authority has good or |l awful cause for taking disciplinary action
and, if so, whether the punishnment inposed is commensurate with the
dereliction (cause). See Walters v. Departnent of Police of New
Oleans, 454 So. 2d 106, 113 (La. 1984). In review ng the
Comm ssion's finding of facts, a court should not reverse or nodify
such a finding unless it is clearly wong or manifestly erroneous.
See Id. at 114. Moreover, in judging the Conm ssion's exercise of
its discretion in determ ning whether the disciplinary action is
based on | egal cause and the punishnment is comrensurate with the
infraction, the reviewing court should not nodify the Conm ssion's
order unless it is arbitrary, capricious or characterized by abuse
of discretion. See Id.

"' Cause' for the dismssal of a person who has gained
permanent status in the classified civil service has been
interpreted to include conduct prejudicial to the public service in
which the enployee in question is engaged or detrinental to its
efficient operation. Walters v. Departnent of Police of New
Oleans, 454 So. 2d at 113. D smssal from pernmanent enploynent is
obviously the nost extrene formof disciplinary action that can be
taken against a classified state enployee; thus, cause that may
justify sone other lesser form of disciplinary action may not
justify a dismssal. Appeal of Kennedy, 442 So. 2d 566, 569 (La.
App. 1st Cr. 1983).

"In Mensman's case, the State Police termnated him for
negl ecting basic duties. Mensman does not dispute that he failed
to advise troop headquarters when he left his unit (as he is
required to do), and he falsely reported hinself on duty while
remaining in his residence for periods of tinme or stopping at a
| ocal restaurant. The State Police al so docunented instances when
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Mensman failed to report to work on tine. On one occasion, it was
observed that Mensman reported on the condition of the warning
lights on the Berwick radio tower when he was not within visua
di stance to see them Based on the record of the hearing on
Mensman's appeal, the Conm ssion determ ned that Mensman's specific
acts of m sconduct violated State Police rules and policies, were
in dereliction of Mnsman's duties, and inpaired the public
servi ce. The Comm ssion then concluded that cause did exist for
di sci plinary action agai nst Mensnman.

"The finding of cause for disciplinary action is not disputed.
The superintendent of the state police is charged with the
operation of his departnent and with the exercise of discretion in
relation to disciplining his officers, and the Conm ssion is not
hi s supervisor. However, in reviewing the disciplinary action
taken by the State Police through the superintendent, the
Conm ssi on nust consider whether the punishnent was conmensurate
with the proven infractions under the circunstances.

"At the hearing, Mensman testified in some detail about how he
was suffering frompersonal and work-related stress at the tine of
these violations of State Police policies and rules. He described
hi nself as disoriented and not really aware of what was goi ng on
around him As early as 1989, his very severe personal problens
caused him to seek advice from the troop commander and his
supervising lieutenant, but nothing was done to assist him
Mensman testified he attenpted to get counseling on his won, but
hi s i medi ate supervisor refused his informal request to rearrange
his schedule to accommopdate his group therapy, so he eventually
dropped out. It was not until he sought professional help froma
soci al worker shortly before his actual term nation that he was
di agnosed as suffering from najor depression, for which he was
subsequently hospitalized. Testinony by deposition fromDr. Sam
A. Sal ama, Mensman's treating psychiatrist, indicated that such a

condition would absolutely interfere wwth Mensman's ability to



performhis job duties as a state trooper since nmajor depression is
characterized, anong other things, by | ow energy | evels and | oss of
i nterest. Dr. Salama stated that Mensman was, at that tine,
suffering from poor attention and concentration, and feelings of
hel pl essness and hopel essness, all of which affected his ability to
carry out his enploynent duties, as well as his day-to-day
activities.

"After hearing Mensman's uncontroverted testinony describing
his inability to function, both on the job and in his persona
life, as well as Dr. Salama's assertion that Mensman's depressed
state hanpered his conpetency with respect to his duties, the
Comm ssi on determ ned that Mensman's maj or depression did, in sone
way, affect his ability to performat work. The Comm ssion al so
noted that the State Police's failure to accommodate Mensman's
schedul e, so that he could attend group counseling at an earlier
period, in sone part caused Mensman to discontinue therapy.
Further, the Comm ssion found that Mensman had served with the
State Police for twenty years w thout adm ssi bl e evidence of prior
di sci pline. Based on these mtigating circunstances, the
Comm ssi on concluded that the penalty of term nation was too severe
and was not supported by the proven cause.

"Following its determnation that the disciplinary action was
excessive, the Comm ssion ordered Mensman reinstated to his forner
position as of May 14, 1993 (the effective date of his
termnation). Further, in accordance with Conmm ssion Rule 13.28(c)
[which allows the Commi ssion to place conditions on an enpl oyee's
reinstatenent], the Comm ssion inposed the follow ng conditions
upon Mensman's reinstatenent:

All leave lost by [Mensman] at the tine of his

termnation is to be recredited to him [he] is to be

suspended for thirty (30) days begi nning on May 15, 1993,

and he is thereafter to be placed on | eave of whatever

nature is available until such is exhausted, after which,

if necessary, [he] is to be placed on | eave w thout pay

through the date of his return to active duty. Upon

certification by [his] treating therapist that he is
psychologically fit to resunme his duties, [he] shall be



returned to active duty in his fornmer position. [ The

State Police are] further hereby ordered to renove the

May 12, 1993 termnation letter, together wth al

references thereto, from [Mensman's] personnel files,

and to replace it wwth a letter of suspension of the same

date in accord with this decision.

"Although this case presents a difficult issue for our review,
we hold that the Comm ssion's exercise of its authority was not
arbitrary, capricious or characterized by abuse of discretion in
reaching its conclusion that the puni shnent was not commensurate
with the cause upon which the disciplinary action was based in
light of the mtigating circunstances. Furthernore, even though no
party contested the issue, we find that the conditions inposed on
the reinstatenent were reasonable and proper under the
circunstances of this case." Department of Public Safety and

Corrections v. Mensman, 94-1073, p.5-7 (La. App. 1st Gr. 6/30/95),

1995 W 418701.

DECREE

The decision of the court of appeal is AFFI RVED



March 8, 1998

MEMORANDUM

B

Associ ate Justices
FROM  Chi ef Justice Pascal F. Cal ogero, Jr.

RE: Department of Public Safety et al v. Mensman
95- C- 1950
Opi ni on by Cal ogero; Revised copy

Pl ease find attached a revised copy of ny opinion in this
matter. The changes are highlighted and are entirely stylistic.



