SUPREME COURT OF LQUI SI ANA
NO. 95- G 2452
PLAQUEM NES PARI SH GOVERNMENT
V.
GETTY O L COVPANY, ET AL.

ON WRIT OF CERTI ORARI TO THE COURT OF APPEAL, FIRST ClIRCU T,
PARI SH OF PLAQUEM NES, STATE OF LQUI SI ANA

MARCUS, Justice

The issue in this case is whether the |eases held by the
def endant oil conpani es are dependent on the continued viability of
certain mneral servitude interests.

In order to resolve this issue, it is necessary to review the
hi story of the property in question. In 1812 West Bay was a
navi gabl e body of water owned by the State of Louisiana by its
i nherent sovereignty. |In 1836 the M ssissippi River broke through
a small fisherman's canal near Wl ders Bayou and poured its waters
through a very large crevasse (known as "the Jump"”) into the
adj acent West Bay. The imense anount of sedinmentary deposit
carried in by the river led to an imediate and rapidly grow ng
formation of land. Eventually this silt filled in much of West Bay
and dry land was created. This land retained its status as
"sovereignty |l ands."

In 1894 the Louisiana Legislature created the Buras Levee
District and authorized the State to transfer to the Levee D strict
swanpl ands acquired from the federal governnment. Al t hough the
transfer of sovereignty Jlands was not authorized by the
| egislation, the Buras Levee District transferred title to sone of
t he af orenentioned sovereignty lands in the West Bay area to Janes
D. Lacey in 1896.

In 1910 the Louisiana Legislature authorized the State to



transfer to the Levee District sovereignty lands within the
District. By deed dated May 22, 1928, the State transferred to the
Levee District the Wst Bay area lands in dispute in this
l[itigation. That deed reserved all navigable water bottons to the
St at e. On May 23, 1928, the Levee District ratified the 1896
transfers of sovereignty lands to Lacey by executing an Act of
Confirmation with Lacey's successor, Emle J. Rose. A nonth
earlier, Rose and Robert L. Mrris Jr.! had granted a mneral |ease
over the subject property to Gulf Refining Conpany ("Qulf").

On Septenber 8, 1928, a new Levee District Board authorized a
| awsuit to set aside and nullify the Act of Confirmation and the
m neral |ease which had been granted by Rose and Morris to Qulf.
On the sane day, the new Board authorized a | ease to be granted on
t he di sputed acreage to Robert J. Lobrano. The Lobrano | ease was
granted on Septenber 13, 1928 and covered the disputed I ands
previously transferred to Lacey and included in the Act of
Confirmation.

On February 15, 1929, the Levee District filed suit against
Rose, Morris and others clainmng rights in the land.? The trial
j udge found the West Bay |ands to be sovereignty | ands which could
not have been transferred to Lacey in 1896. He therefore rendered
a judgnment decreeing the Levee District to be the owner of the

property and canceling the | ease Rose and Morris had granted to

! Rose had transferred to Morris an undivided one-half
interest in the mneral rights as well as a surface |ease over
t he subject property in 1928.

2 The defendants in that suit were Emle J. Rose who clai ned
full ownership of the land; Robert L. Morris who held m neral
servitudes as well as a surface |ease; Tiger Pass Corporation
whi ch had been assigned Mrris' trapping rights on the |and;
Sanuel George who held certain trapping rights assigned by Rose;
Tanmbour Corporation which eventually bought Rose's rights in the
property; and finally @Qulf Refining Corporation which held a
m neral |ease granted by Rose and Morris.
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aul f.

Whil e an appeal was pending in the Louisiana Suprene Court,
the parties entered into a settlenent and conprom se which was then
i ncorporated into a consent decree issued by this court on July 18,
1930. The settlenment and conprom se was evidenced by four
docunents: (1) an Agreenent of Conprom se; (2) the July 18, 1930
Loui si ana Suprene Court consent decree; (3) an Assignnent of the
Lobrano |l ease to Gulf and (4) an Overriding Royalty Agreenent in
favor of Robert J. Lobrano from Gul f.

The consent decree provided that 100% of the |land (hereinafter
"conprom se |ands") was owned by the Levee District while the
m neral rights were owned 50% by the Levee District, 25% by Rose,
and 25% by Morris. The 1928 Lobrano | ease was recogni zed as valid
and binding on all parties. As part of the conprom se, Lobrano
then assigned the lease to Gulf and the |lease to Gulf by Rose and
Morris was declared invalid as to the conprom se |lands. Finally,
an overriding royalty agreenent in favor of Lobrano was executed in
consi deration of the assignnent of his |lease to Gulf.3

In 1987 the Plaquem nes Parish Governnent ("PPG'), as
successor to the Buras Levee District, filed the instant |awsuit to
have the Rose and Moirris mneral servitudes on the conpron se
| ands, and the lease with which they are burdened, declared
expi red. PPG al so sought an accounting from the defendant oil
conpani es* for the production fromthe "expired servitude areas"
since the dates they allegedly reverted to PPG The heirs of
Robert J. Lobrano intervened to protect their interests.

In its petition, PPG alleges that the Rose and Morris

8 Since the consent decree, one-half of the royalties
accrui ng under the Lobrano | ease have been paid to the Buras
Levee District and the other one-half to Rose and Morris, or
their heirs. Pursuant to the 1930 Overriding Royalty Agreenent,
overriding royalty paynents have been nmade to Robert J. Lobrano,
his heirs and assigns.

4 The oil conpany defendants are Getty O Conpany, Texaco
Inc., Texaco Producing Inc., Chevron U S A Inc., and Exxon
Cor por ati on.



servitudes expired due to the liberative prescription of ten years
nonuse, and therefore, any |ease granted by Rose and Mrris has
also termnated. Thus PPG woul d now own 100% of the mneral rights
and the Lobrano |ease would be cancelled wth regard to the 50%
reversionary interest. The basis for this argunment is as foll ows.

PPG al | eges that the 1928 reservation of navigable water bottons by
the State created noncontiguous tracts in the Wst Bay | ands
transferred to the Levee District. A mneral servitude owner may
not create a single servitude on noncontiguous tracts; instead,

there are as many servitudes as there are tracts. See La. M neral

Code art. 64. Therefore, PPG contends that, when Rose and Morris
reserved their mneral interests in the 1930 consent decree, they
created several servitudes on noncontiguous tracts. Al though there
was production on sonme of the tracts of the conprom se |ands
subject to the Rose-Mdrris mneral servitudes, PPG clains there
were al so noncontiguous tracts on which there was no production.

These are the alleged expired servitude areas that would have
reverted to PPG ten years after the conpromnm se agreenent.?® PPG
concludes that the granting of a |lease by Rose and Mrris on
several noncontiguous mneral servitudes and the drilling of a well

on one tract did not preserve the mneral servitude or the | ease on

t he other noncontiguous tracts. Thus, according to PPG the 50%
reversionary mneral interest is no |onger subject to the Lobrano
| ease.

The Lobrano heirs filed a nmotion for summary judgnment seeking
to have the Lobrano |ease recognized as binding on 100% of the
conprom se | ands. PPG then filed a notion for summary judgnent
agai nst the Lobrano heirs and the oil conpany defendants, arguing

that the Lobrano heirs' interest would not be affected by the

5> At least one of the oil conpany defendants has admtted
that no wells were drilled in the Expired Servitude Area unti
1961, over thirty years after the consent decree. Thus, if those
areas truly are noncontiguous tracts then the servitudes covering
those tracts woul d have expired.



cancel lation of the Rose and Morris servitudes and thus the Lobrano
heirs should be dismssed fromthe suit. Finally, the oil conpany
defendants filed their own notion for a partial summary judgnment
and adopted the Lobrano heirs' brief in support of their notion.

The trial judge concluded that the Lobrano | ease remained in
full force and effect as to the full 100% m neral interest in the
expired servitude area® and therefore denied PPGs npotion for
summary judgnment while granting the notions filed by the oil
conpany defendants and the Lobrano heirs. This finding was based
on the determnation that, under the 1930 consent decree, the
effectiveness of the Lobrano |ease was not contingent upon the
conti nued exi stence of the Rose and Morris servitudes. The court
of appeal’ affirmed on different grounds, holding that, under
M neral Code arts. 114, 115, and 116, a mneral |ease granted by
Rose and Morris on their servitudes would survive even if the
servitude term nated.? Upon application by PPG we granted
certiorari to review the correctness of that decision.?®

DI SCUSSI ON

The sole issue in this case is whether the Septenber 13, 1928

6 The issue of whether the area conprom sed contains
nonconti guous tracts has yet to be resolved and was nerely
assunmed by the defendants for the sole purpose of determ ning the
| egal question at issue in the sunmary judgnent - whether the
Lobrano | ease termnated with respect to a one-half interest if,
and when, the Rose and Morris mneral interests prescribed for
ten years nonuse.

" This case was assigned to the Court of Appeal, First
Crcuit after all of the judges of the Fourth Crcuit recused
t hensel ves.

8 094-1634 (La. App. 1st Cir. 5/5/95), 662 So. 2d 773. The
court of appeal reasoned that because a mneral |ease is not
subject to the prescription of 10 years nonuse or to the
noncontiguous rule, a mneral |ease granted by a servitude owner
could actually outlive the rights of the lessor. In other words,
even if the lessor's rights to the mnerals term nated, the |ease
would remain valid. On rehearing PPG argued that M neral Code
art. 117 specifically provides otherwise. Article 117 provides
that a | ease granted by an owner under conditional title
term nates when the owner is divested of his title. However, the
court of appeal found art. 117 to be inapplicable, holding that a
m neral servitude was not ownership under a conditional title.

® 95-2452 (La. 1/26/96), 666 So. 2d 659.
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Lobrano lease termnated wth respect to a one-half interest,
assum ng the Rose and Morris mneral servitudes have prescribed due
to ten years nonuse. In other words, is the Lobrano |ease
dependant on the continued viability of the Rose and Morris
servi tudes?

To answer this question we nust determ ne whether Rose and
Morris granted a new |lease to Lobrano in 1930 or whether they
merely acquiesced in the enforcenent of the 1928 | ease granted by
t he | andowner (the Levee District), i.e., was the | ease granted by
a mneral servitude owner or a landowner? |If Rose and Morris
granted a |lease then that |ease is dependent on the continued
viability of their servitudes. See La. Mneral Code arts. 117, 27,

64, 73; Lee v. G auque, 154 La. 491, 97 So. 669 (1923). | f,

however, there is only the one | ease granted by the Levee District
in 1928 then the expiration of the servitude rights would have no
effect on the continued viability of that | ease. See La. M neral

Code art. 114, 115; Reagan v. Mirphy, 235 La. 529, 105 So. 2d 210

(1958).

The rel ati onshi ps between the parties to this litigation and
their respective rights are governed by the 1930 consent decree.
Therefore, it is critical to determ ne exactly what that judgnent
decr eed.

A consent judgnent is a bilateral contract wherein parties
adj ust their differences by nmutual consent and thereby put an end
to alawsuit with each party bal anci ng hope of gain agai nst fear of

loss. La. Gv. Code art. 3071; Preston Gl Co. v. Transcontinental

Gas Pipe Line Corp., 594 So. 2d 908, 913 (La. App. 1st Cr. 1991).

A judgnent, whether it results fromthe assent of the parties or is
the result of a judicial determnation after a trial on the nerits,

is and should be accorded sanctity under the law. Preston Q1 Co.,

594 So. 2d at 913.
One of the nost inportant functions of this consent decree was

its determnation of ownership rights. Prior to the conprom se



both sides had clained full ownership of the land and mnerals, but
in the settlenment, the Levee District waived its claimto one-half
of the mnerals and recognized them as belonging to Rose and
Morris. In response, Rose and Morris waived their claimto the
ownership of the land and one-half of the mnerals which they
recogni zed as being owned by the Levee District. As a result, both
sides kept a portion of what they clainmed to own, but neither side
transferred or conveyed new rights to the other.® 2 M Pl aniol

Treatise on the Cvil Law pt. 2, no. 2295 (11th ed. La. St. L.

Inst. Trans. 1959); see also, Anerican Lung Ass'n v. State M neral

Bd., 507 So. 2d 184, 191 (La. 1987). Hence, it is clear that the
consent judgnent of 1930 did not create the Rose and Morris m neral
servitudes but nerely recogni zed themas pre-existing rights. Thus
the settlenent did not violate the 1921 constitutional prohibition
agai nst the alienation of state owned m neral rights.?!!

The consent judgnent al so addressed the validity and effect of

the mneral |eases. Paragraph Six provided that the | ease by the

10 As described by Planiol in his Treatise on the G vil
Law.

The conprom se does not have the effect of conferring
new rights on the parties, but only of recognizing

t hose which they claimto have, and to consolidate them
by protecting themfromfurther litigation. It is
therefore, not an act transferring rights, but purely
an act in recognition, or declaratory, of such rights.
Nei ther party (with respect to the rights recogni zed as
theirs in the act) acquires the thing of the other, and
does not, therefore, succeed to it; the parties nerely
kept what they already clained to belong to them by
obtai ning the waiver of the other; but they do not

acqui re anyt hi ng.

2 M Planiol, Treatise on the GCvil Law pt. 2, no. 2295
(11th ed. La. St. L. Inst. Trans. 1959)

11 PPG accepts that a good faith conprom se is not a
prohi bited alienation of mneral rights. However, PPG contends
that Rose and Morris had to have granted a new | ease on their
one-half of the mnerals because it would have been
unconstitutional for the Levee District to have recogni zed the
Rose and Morris mneral interests subject to the pre-existing
Lobrano | ease. This argunent is without nmerit. There is no
constitutional prohibition against a private party agreeing to
subject his mneral interest to a state granted | ease
particul arly when the state nakes arrangenents for that party to
be adequately conpensat ed.



Buras Levee District to Lobrano dated Septenber 13, 1928 is
recogni zed as "valid, legal and binding upon all of the parties to
this decree with rent paid up to Septenber 13, 1930." Paragraph
Ei ght then stated that the 1928 Lobrano | ease "i s bindi ng upon and
i ncl udes and covers" the Rose and Murris mneral interests.

Thus only one | ease survived the 1930 consent decree and t hat
is the Lobrano | ease granted by the Levee District in 1928. The
| ease previously granted by Rose and Morris to Gulf was voided in
Paragraph Two. No new | ease was created or recogni zed. Rather
the parties to the settlenent intended the original 1928 Lobrano
| ease to be valid and binding even on the Rose and Morris m neral
interests. There is no suggestion anywhere in the consent decree
that the parties neant to weaken the Lobrano |ease by making it
subservi ent or dependent on the continued existence of the Rose and
Morris servitudes. Rather, it seens to have been a part of the
bar gai ned-for conpromse that the validity of the | ease granted by
the Levee District be recognized. ?

PPG however, seizes on | anguage in Paragraph Ei ght which, it
says, supports its theory that a new | ease was granted by operation
of the 1930 decree. This |anguage is contained in the fina
sentence of Paragraph Ei ght and provides that one half of al
rentals and royalties under the 1928 Lobrano | ease shall be paid
directly to Rose and Morris and one half to the Levee District "as
provided, permtted or authorized under said |ease, each of said
named parties, being considered, to the extent of his or its
interest as aforesaid as grantor of said |lease.” A compDn sense
reading of the 1930 consent decree as a whole contradicts PPG s
posi ti on. This "grantor"™ provision on which PPG places such
reliance served nerely to establish privity of contract between
Rose and Morris and @ulf, thereby allowing Rose and Mrris to

enforce the lease by a personal action in contract against the

12 See, for exanple, Paragraph Six which not only
recogni zes the | ease but acknow edges its exi stence and coverage
for the previous two years.



| essee and vice versa. Today, it is clear that a mneral |ease is
a real right which can be enforced against the world by a real
action. La. Mneral Code art. 16. However, in the 1930s, the | aw
was not clear on whether a mneral |ease gave rise to real rights

or personal rights. See @Gulf Refining Co. of Louisiana v. d assell,

186 La. 190, 171 So. 846 (1936) (discussing the wearlier
jurisprudence on this issue); see also, Note, The Juridical Nature
of Gl and Gas Rghts in Louisiana, 9 Tu. L. Rev. 275 (1934). Thus
this "grantor" | anguage was intended to ensure that Gulf and Rose
and Morris would be able to enforce the Lobrano | ease agai nst one
anot her .

In sum we find that only one | ease survived the 1930 consent
decree - the 1928 Lobrano | ease. That | ease was signed by the
Buras Levee District as |andowner and purported to cover the
entirety of the conpromse |ands. Despite the questions regarding
the Levee District's title to the | ands, Rose and Morris affirnmed
that |lease and its consequences. Rat her than risk losing all
rights by pursuing their appeal, Rose and Mdrris chose to accept a

conpronm se which recognized their mneral interests subject to a

preexi sting | ease.

The effect of the conpromse is that the Lobrano | ease was
granted by a | andowner, not a mneral servitude owner. Thus the
termnation of the Rose and Morris servitudes would have no effect
on the validity of the lease. A landowner is entitled to create
one | ease covering several noncontiguous tracts; operations on any
of the tracts are sufficient to maintain the lease as to the
entirety of the |and burdened. La. Mneral Code art. 114.
Therefore, we conclude that the Lobrano |ease remains valid and
bi ndi ng on 100% of the conprom se | ands.

DECREE

For the reasons assigned, but on different grounds than those

of the court of appeal, the judgnent of the court of appeal is

affirmed. Al costs are assessed agai nst the Plaguem nes Pari sh
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Gover nnent .
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