SUPREME COURT OF LOUIS ANA

No. 95-CA-1932
Washington-St. Tammany Electrical Cooperative, Inc.
Versus
Louisiana Public Service Commission

ON DIRECT CIVIL APPEAL FROM
THE NINETEENTH JUDICIAL DISTRICT COURT,
PARISH OF EAST BATON ROUGE,
STATE OF LOUISIANA

KIMBALL, Justice.

The issue in this case is whether a new point of connection
ari ses under La. R S. 45:123 when a structure being served by an
electric utility is denolished and a new structure replaces it
shortly thereafter. The Public Service Conmmssion ("the
Comm ssion") held that a new point of connection is created in such
a situation, and the district court affirnmed. On direct civil
appeal we reverse, holding that a new point of connection is not
created under La. R S. 45:123 when a structure being served by an
electric utility is denmolished and that structure is replaced

shortly thereafter.

| . FACTS
Washi ngton-St. Tammany El ectrical Cooperative ("WST") and
Central Louisiana Electric Cooperative, Inc. ("CLECO') have
overlapping service territories in which they conpete for

custonmers. One of these overlapping service territories is |ocated

in the vicinity of Gause Boulevard in Slidell. In the 1960s WST
installed aerial electrical lines along both sides of Guse
Boul evard. CLECO al so had an aerial line along one side of Gause

Boul evard. Beginning in 1973 WST furnished electrical service to
t he Baehr Building, |located at the corner of Frederick Street and

Gause Boul evard. In 1980 Gause Boul evard was w dened by the



Loui si ana Departnent of Transportation and Devel opnent. \Wile WST
chose to relocate its lines along Gause Boulevard to the newy
expanded rights of way in order to accommodate the w dening project
and maintain service to its existing custoners, CLECO chose to
dismantle its line along Gause Boul evard. Wen the w dening
project was conpleted, CLECO only served one custoner on Gause
Boul evard, and it provided this electric service by buying power
from WST, whose facilities extended to that custoner. However, in
1983 CLECO s custoner ceased operations and renoved its business
structure. No CLECO |ine existed nor was any CLECO custoner served
fromWST's line for the ten year period from 1983 to 1993. In the
spring of 1993, the Baehr Building, still being served by WST, was
denvol i shed. Wen construction on the site began shortly
thereafter, WST provided service to the site. Because CLECO had
not rebuilt its lines along Gause Boul evard, it had no lines in the
vicinity of the site.

In the early summer of 1993, CLECO representatives invited
Public Service Comm ssion Chief Engineer and Utilities Hearing
Exam ner, Edward Gallegos, to review the site of the old Baehr
Bui | di ng where construction of a Kenny Rogers Roasters Restaurant
("the restaurant”) was to begin. The CLECO representatives did not
inform Gal | egos that WST had previously serviced the Baehr Buil di ng
on the same prem ses as the new construction, nor did they inform
Gal | egos that WST was providing service to the contractor on the
construction site. Gal | egos opined that he viewed this as a
"custoner choice" situation in which the custoner could select the
preferred utility under La. R S. 45:123.

The restaurant contracted with CLECO for electric service. In
the summer of 1993, after construction began, CLECO ran a new
underground line paralleling W5T's al ong Gause Boul evard and t hen
under neat h Gause Boul evard to serve the restaurant at the corner of
Gause and Frederick. The CLECO point of connection was wthin 300

feet of WSBT's point of connection and within 300 feet of WST's



existing lines. The new CLECO line was also within 300 feet of the

CLECO line that had been dismantled in 1980.

1. PROCEDURAL HI STORY
WST brought this action against CLECO, alleging that CLECO s
servicing of the restaurant violated La. R S. 45:123 which states,
in pertinent part:

A (1) No electric public utility shal
construct or extend its facilities or furnish or
offer to furnish electric service to any point of
connection which at the tinme of the proposed
construction, extension, or service is being served
by, or which is not being served but is |ocated
within three hundred feet of an electric |ine of
another electric public utility, except with the
consent in witing of such other electric public
utility. However, nothing contained herein shal
pr ecl ude:

(a) Any electric public utility from extending
service to an applicant for service at an unserved
poi nt of connection |located within three hundred
feet of an existing line of such electric public
utility, unless:

(1) Such line was not in operation on April 1,
1970, and

(ii) The point of connection is located within
three hundred feet of an existing electric |ine of
another electric public utility, which line was in
operation on said date, or

(b) Any electric public utility from extending
service to its own property or to another electric
public utility for resale.

(2) Further, any consumer receiving electric
service froma public utility that is subject to
the jurisdiction of the Louisiana Public Service
Comm ssion who feels aggrieved with the electric
service being received by him may apply to the
Loui siana Public Service Conm ssion for an order
direct to his present supplier to show cause why
the consuner should not be released from said
supplier, and if the commssion shall find that the
service rendered to such consunmer is inadequate,
and wll not be rendered adequate wthin a
reasonable time the rel ease shall be granted.

B. As used in this Section, "electric |line" neans
a |ine constructed and operated for t he
transm ssion or distribution or transm ssion and
distribution of electricity, and that was not
originally constructed for the principal purpose of
preenpting territory.



On May 10, 1994, a hearing was held in front of Hearing

Exam ner Gallegos. @Gllegos took the matter under advi senent,

and

on June 22, 1994, issued a nenorandum sumrarizing the evidence

adduced at the hearing as foll ows:

Wtness L. Lenel, Staking Engineer for WS5T,
testified that WST served the Baehr building at
approximately the sanme |ocation as the new Kenny
Rogers building. A gentleman, M. Smth told him
t hat he owned the property and denolished the old
building to build the Kenny Rogers Restaurant. WST
provi ded construction power for the contractor.
The old building was served by WST from 1973 to
1993. There were no CLECO lines in the area at
that tine.

Wtness John Hawkins, CLECO Senior Engineer
testified that CLECO established a new point of
connection within 300 feet of a new underground

electric line constructed by CLECO along Gause
Blvd. in 1993. This underground line parallels the
| ocation of an aerial line renmoved by CLECO in 1980

at the request of the Departnent of Transportation
and Devel opnment when Gause Blvd. was w dened to
four lanes. The line could not be rebuilt because
the WST poles were not tall enough to allow "joint
use." CLECO had a custoner along this over-head
route before the highway was w dened. CLECO
pur chased power for this customer from WST unti

this custonmer noved away and term nated service.

He further testified that the Exam ner visited the
area prior to the hearing and advised CLECO that
this was a "custoner choice" situation and CLECO
coul d serve. He responded on cross exam nation
t hat CLECO may have failed to advise the Exam ner
t hat WST had served a point of connection at this
| ocation prior to the construction of Kenny Rogers
Rest aur ant .

Based on this evidence, the hearing exam ner opined:

It is the opinion of the Exam ner that WST had a
poi nt of connection on this property prior to the
construction of the new building and thus was the
electric utility to serve the new construction. It
is unfortunate that CLECO did not provide the
Exam ner with full data during an on-site visit
that reveal ed that WST had renoved its facilities
from the old building and provided construction
power to allow the new construction.

On Novenber 9, 1994, the matter was considered by the Public

Service Conmi ssion at an Qpen Session.!?

BT contends that the only information before the

Comm ssion was the report conpiled by the hearing officer,

The Comm ssion issued an

and,

that al though a transcript of the hearing in front of the hearing

of ficer

is a necessary part of the record, at the point the

Commi ssion issued its decision, the transcript had not been

conpl eted and was not before the Conmm ssion.
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order (U 20816) which contained the identical evidentiary sunmary
of the hearing examner, with the exception of the om ssion of the
third paragraph wherein CLECO failed to inform Gall egos that WST
served the new building when Gallegos visited the site prior to
this litigation. The Comm ssion then concl uded:

It is the opinion of the Comm ssion that both
CLECO and WST have had electric facilities along
Gause Blvd. adjacent to the property in question
for a nunber of years and both are within 300 feet
of the "point of connection” of the new
construction. This is a custonmer choice situation
with no exclusive right granted to either party.
CLECOW Il be permtted to serve this custoner and
this docket is hereby dism ssed.

WET appealed to the Nineteenth Judicial District Court. The
district court affirmed, stating in part:

I am going to uphold the Public Service
Comm ssion's decision. | don't think the hearing
exam ner gave proper weight in considering CLECO s
hi storical jurisdiction over that area. CLECO s
lines were renoved in order to wden GGause
Boulevard, and it did not replace their |1lines
because there was no custoner to serve. Wen a new
poi nt of connection arose within 300 feet of where
the line was, the Public Service Comm ssion was
correct to recognize CLECOs historical l'ine
rights, in this court's opinion. Revised Statute
45:123 relates to point of connection and not to an
area as interpreted by the suprenme court in South
Louisiana Electric Cooperative Association V.
Loui si ana Public Service Comm ssion[, 309 So.2d 287

(La. 1975)]. If a new point of connection arises
within 300 feet of two wutility conpany service
lines, | feel, this court's ruling is that the

cust oner can make the choi ce.
This direct civil appeal followed. La. Const. Art. IV, Sec.

21(E).

I11. DI SCUSSI ON

A. Standard of Revi ew

t he proceedi ng before the Conm ssion broke before it could be
transcribed, it is not possible to determ ne whether the entire
record was actually in front of the Comm ssioners.

VWiile we will assunme for the purposes of this opinion that
the Comm ssion had the entire record in front of it, including a
transcri pt of the hearing conducted by Gallegos, we note that it
woul d be inappropriate for the Conm ssion to nake a deci sion on
the basis of an inconplete record.
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As a general rule, an order of the Public Service Comm ssion
should not be overturned on review unless it is shown to be
arbitrary, capricious, abusive of its authority, or not reasonably
based upon the evidence presented. Di xie Electric Menbership
Corporation v. Louisiana Public Service Comm ssion, 441 So.2d 1208,
1210 (La. 1983); Radiofone, Inc. v. Louisiana Public Service
Comm ssion, 573 So.2d 460, 461 (La. 1991). Wile a ruling of the
Comm ssi on nmay be deened arbitrary unl ess supported by sone factual
evi dence, the function of the court on judicial reviewis not to
re-wei gh and re-evaluate the evidence or to substitute its judgnent
for that of the adm nistrative agency constitutionally entrusted
with regulation of the matter. Truck Service, Inc. v. Louisiana
Public Service Comm ssion, 268 So.2d 666 (La. 1972).

This standard of review, however, is restricted to the
Comm ssion's assessnent of the facts only in this case. The Public
Service Commission is not entitled to deference in its
interpretation of statutes and judicial decisions. D xie Electric
Menber ship Corporation v. Louisiana Public Service Comm ssion, 441
So.2d 1208, 1211 (La. 1983); see also Central Louisiana Electric
Co., Inc. v. Louisiana Public Service Comm ssion, 370 So.2d 497,
501 (La. 1979). In Dixie Electric Menbership Corporation, supra,
this court stated:

The Commssion is an expert wthin its own
specialized field and its interpretation and
application of its own Ceneral Orders, as
di stinguished from legislative statutes and
judicial decisions deserve great weight, because
the Commssion is in the best position to apply its
own Ceneral Orders.

Id. at 1211 (enphasi s added).?

As with any case before this court, we ordinarily defer to the

2On the other hand, the courts should give reasonabl e | eeway
to the Public Service Commssion in its interpretation and
application of its owm rules. Natural Gas Co. of Louisiana v.
Loui si ana Public Service Conm ssion, 634 So.2d 358, 360 (La.
1994). In this case, we are dealing with the interpretation of a
statute, however.



Comm ssion's factual conclusions; however, its legal interpretation
of La. RS. 45:123 is not entitled to deference. This court is the
ultimate arbiter of the nmeaning of the laws of this state. W have
previously used this approach in a Public Service Conm ssion case.
See, e.g., South Louisiana Electric Cooperative Association v.
Loui siana Public Service Conmm ssion, 309 So.2d 287 (La. 1975),
where the Comm ssion interpreted "point of connection" as used in
La. RS 45:123 to nean "area,"” and the district court interpreted
it to relate to "subdivision as a whole.” This court, giving no
deference to these interpretations, reversed, finding "point of
connection” neant the point where the service hooks up to the

i ndi vi dual house neter.

B. Interpretation of R S. 45:123

Generally, La. RS. 45:123 prohibits one electric public
utility fromserving a point of connection which is: (1) currently
bei ng served by another electric utility or (2) not currently being
served by another electric utility but is located within three
hundred feet of an electric line of another electric utility,
wi t hout consent of that utility. However, this prohibition does
not preclude a utility fromextending service to an applicant for
service "at an unserved point of connection"” within three hundred
feet of its own line. RS 45:123(A)(1)(a). As aresult, if there
is an unserved point of connection within three hundred feet of two
public utilities' electric lines the custoner is allowed to choose
his provider, what is known as "custoner choice."

CLECO contends that such a custoner choice situation exists in
this case because: (1) the restaurant is an "unserved point of
connection"” under the statute; and (2) the unserved point of
connection is located within three hundred feet of CLECO s electric
lines based on CLECO s "historic line rights". Specifically with

regard to the first argunment, CLECO argues the point of connection



is the actual neter box and when the Baehr Buil di ng was denvol i shed,
the point of connection was denolished as well; thus, when the
restaurant was constructed, a new point of connection was created.

Thus, the issues to be resolved in this case are: (1) whether
a new point of connection is created where one structure is
denol i shed and repl aced soon thereafter with another structure, and
(2) if not, whether that point of connection was being "served" by
WST when CLECO attenpted to provide service. W first turn our
attention to whether a new point of connection is created where one
structure is denolished and replaced soon thereafter with another
structure. To determne this, we nust first decide what
constitutes a "point of connection.” In South Louisiana Electric
Cooper ati ve Associ ation v. Louisiana Public Service Comm ssion, 309
So.2d 287 (La. 1975), the Commssion held that "point of
connection” as used in RS. 45:123 referred to a subdivision as a
whol e, and not to each individual neter connection. This court
reversed, finding that "point of connection" was not an anbi guous
or technical termand, in layman's |anguage neant "the point of
actual connection of electric service by the utility to the
custoner." Additionally, the court reasoned that the Conm ssion's
interpretation that a point of connection constituted an entire
subdi vi sion created a great anmount of uncertainty, which mght |ead
to territorial disputes between electric utilities. Thus, the
court held that "point of connection" as used in R S. 45:123 neant
"actual neter connection.” See also Dixie Electric Menbership
Corporation v. Louisiana Public Service Comm ssion, 441 So.2d 1212
(La. 1983).

CLECO asserts herein that under the rationale of the above
cases interpreting "point of connection,” a new point of connection
arose when the Baehr Building was denoli shed and the restaurant was
built inits place. The thrust of CLECO s argunent is that since
the actual nmeter box or connection to the Baehr Building was

denolished along with the building, to treat the new neter

8



connection as a continuation of the old point of connection would
define "point of connection" in relation to an area rather than an
actual neter connection in contravention of South Louisiana
El ectric Cooperative Associ ation.

Al though in South Louisiana Electric Cooperative Associ ation
we may have inplied "point of connection” neant the neter box
itself, the facts of the instant case, where a single structure on
a site is denolished and replaced soon thereafter w th another
single structure, are very different from the facts of South
Loui si ana El ectric Cooperative Association, and, in any case, such
an inplication was not necessary under the facts of South Loui siana
El ectric Cooperative Association. The inherent problenms wth
i nterpreting point of connection only to nean neter box itself are
clearly illumnated where a single structure on a site is
denol i shed and replaced soon thereafter with another single
structure. Interpreting "point of connection" to nean the neter
box itself leads to results in contravention of the purposes of
R S. 45:123 in that territorial disputes would be encouraged as
woul d needl ess duplication of electric facilities--consequences
which this court has held should be di scouraged under R S. 45:123.

First, as we recognized in South Louisiana Electric
Cooperati ve Associ ation, 309 So.2d at 289-90, territorial disputes
shoul d be discouraged. |If we were to interpret point of connection
to mean the actual neter box under the facts of this case, there
would be a battle for the custonmer every tinme a building was
destroyed, despite the fact the point of connection was being
served by a particular utility prior to the denolition
Furthernore, other issues may arise: For exanple, a new unserved
poi nt of connection mght arise under La. RS. 45:123 if a building
is partially denolished and the denolished section contained the
meter location. Additionally, a new unserved point of connection

mght arise if there is an addition to an existing building and the



addition contains a neter location. Qur interpretation of La. R S
45: 123 avoids these problens--electric utilities can be certain
t hey have the exclusive right to serve the points of connection to
whi ch they currently provide service.

Furthernore, the purpose of RS 45:123 is to "avoid the
needl ess duplication of electric facilities.” Louisiana Power &
Li ght v. Louisiana Public Service Comm ssion, 609 So.2d 797, 801
(La. 1992); daiborne Electric Cooperative, Inc. v. Louisiana
Public Service Comm ssion, 388 So.2d 792, 796 (La. 1980); Central
Louisiana Electric Co., Inc. v. Louisiana Public Service
Comm ssion, 344 So.2d 1046, 1048 (La. 1977); Louisiana Power &
Li ght Co. v. Louisiana Public Service Comm ssion, 343 So.2d 1040,
1043 (La. 1977). A rule that a new point of connection is created
every time a structure is denolished woul d not serve the purpose of
R S. 45:123; indeed, such a rule would run counter to that purpose.
Qovi ously, when a structure is being served by an electric utility,
that utility has extended electric facilities to the site of the
structure. |If that structure is denolished and, under R S. 45:123,
another electric utility was allowed to serve that structure, the
new provider of electricity will be required to extend electric
facilities to the site. In such a case, electric facilities would
be needl essly duplicated, in contravention of the purpose of La.
R S. 45:123. Oher problens arise with this interpretation. For
exanpl e, a custoner being served by one utility located within 300
feet of the lines of two electric utilities, but presently being
served by one utility, could create a custoner choice situation
sinmply by destroying his existing nmeter box or noving it to another
| ocation on the same structure. Mreover, the sane custonmer could
install a second neter box and receive service fromtwo different
utilities for the same structure.

In our view, because of the absurd consequences discussed
above which would result fromany other interpretation, a new point
of connection is not created under La. R S. 45:123 when a structure

10



is denolished and replaced shortly thereafter by another single
structure. Rat her, the point where electricity enters the new
structure should be considered the sane "point of connection"” as
the point where electricity entered the denolished structure for
t he purposes of R S. 45:123.

Since we hold that a new "point of connection" was not created
when the Baehr Buil ding was destroyed and the restaurant erected,
we nust determ ne whether the point of connection was "served."
WST provided service to this point of connection prior to
denolition and during the construction of the new building at the
point CLECO sought to extend service thereto. As such, the
restaurant is not an "unserved point of connection,” and CLECO did
not have authority to serve it under R S. 45:123(A)(1). |Instead,
WET possesses the exclusive right to serve the restaurant.

Since we hold that a new, unserved point of connection was not
creat ed when the Baehr Buil ding was destroyed and repl aced by the
restaurant, we need not reach the issue of whether CLECO s
"historic line rights" are effective under R S. 45:123(A)(1)(a).
The statute clearly prohibits CLECO s service of the restaurant
notw t hstanding any "historic line rights" in light of the fact
that a point of connection served by WST existed at the tinme CLECO

extended service to the restaurant.?®

8 Qur interpretation of R S. 45:123 is supported by the
Commi ssion's own interpretation of the sanme statute. On October
7, 1993, the Comm ssion adopted Order No. U 20468, entitled "In
re: GCeneric Hearing to D scuss Factual Scenarios Which M ght
Arise In Admnistering La. R S. 45:123." In Oder No. U 20468,

t he Comm ssion stated, "A point of connection shall be continued
to be served by an electric utility even if the structure served
is renoved and a new structure built wthin the service

| ocation.”

The Public Service Conm ssion is bound by its own rules.
Central Louisiana Electric Co. v. Louisiana Public Service
Comm ssion, 377 So.2d 1188 (La. 1979). See al so Bow e v.
Loui si ana Public Service Comm ssion, 627 So.2d 164, 169-70 (La.
1993) ("The Comm ssion as an adm ni strative agency has the
responsibility to ensure the fair and consistent application of
any of its rules tending to infringe upon private property rights
by devel opi ng standards to guide its discretion either through
precedents resulting fromreasoned opinions rendered in
adj udi cation or by rulemaking resulting in witten standards and
guidelines."); Gulf States Utilities Co. v. Louisiana Public
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| V. CONCLUSI ON
W reverse the rulings of the Comm ssion and the district
court. We hold that a new unserved point of connection is not
created under La. RS 45:123 when a structure is denolished and a
new structure is built in its place. As a result, WST has the
exclusive right to provide service to the restaurant. The case is
remanded to the Public Service Comm ssion for proceedings

consistent wth this opinion.

REVERSED AND REMANDED.

Servi ce Comm ssion, 381 So.2d 432, 434 n.3 (La. 1980). In other
words, it is arbitrary and capricious for the Conm ssion to fai
to apply its own rules in an adjudication before it.

Even though the facts of this case arose prior to the
pronmul gati on of Order No. U 20468, the Order was in effect at the
time of the hearing before the Comm ssion and is interpretive of
a preexisting statute; therefore, it should have been applied by
the Comm ssion. Under Order No. U 20468, when a structure is
denolished and rebuilt, the rebuilt structure does not give rise
to a new point of connection under R S. 45:123.

The provisions of Order No. U 20468 are directly applicable
to this case. The Baehr Building was renoved and a new
structure, the restaurant, was built within the service |ocation.
WET previously served the renoved buil ding and provi ded service
during the construction of the new building. As a result, under
the clear ternms the Order, WST had the exclusive right to
continue service at the "service |location."
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