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CALOGERO, Chief Justice.”

This case requires interpretation and application of La. R S.
40: 1299. 44(C) (5), the provision of the Louisiana Medical
Mal practice Act having to do with the Patient's Conpensation Fund's
excess exposure. In the event a nedical malpractice plaintiff is
pai d $100, 000 by a self-insured qualified health care provider, or
the $100,000 policy limts by the insurer of a qualified health
care provider, and then seeks additional conpensation from the
Patient's Conpensation Fund, this statutory provision gives the
district court the authority to decide the anount of danages to be
paid to the medical malpractice plaintiff out of the Patient's
Compensation Fund. In particular, La. RS 40:1299.44(C) (5) states
in pertinent part, enphasis added:

The court shall determ ne the anpunt for which the fund is
liable and render a finding and judgnent accordingly. In

" Because of the vacancy created by the resignation of
Dennis, J., now a judge on the United States Court of Appeals for
the Fifth Circuit, there was no justice designated "not on panel"”
under Rule IV, Part 11, 8 3. Panel included Chief Justice
Cal ogero and Justices Marcus, Watson, Lenmmon, Kinball, Johnson
and Victory.



approving a settlenment or determning the amount, if any, to
be paid fromthe patient's conpensation fund, the court shal
consider the liability of the health care provider as admtted
and established where the insurer has paid its policy limts
of one hundred thousand dollars, or where the self-insured
heal th care provider has paid one hundred thousand dol | ars.
The particul ar question before us today, in light of the statute's
provision that the district court shall, wupon paynent of the
$100, 000, consider the liability of the health care provider as
admtted and established, is whether this statute requires a
district court to determ ne nedical causation in assessing the
anount of danmages to be paid fromthe Patient's Conpensation Fund.

Qur conclusion is that in these circunstances, the liability
of the health care provider is admtted and established as to the
original harmemanating fromthe all eged mal practice. No further
proof of causation is required to establish liability for this
original harm The district court's sole function is to calcul ate
and assess danmages. However, with regard to alleged secondary
harm that is, all other alleged danages which are not primary, the
plaintiff bears the burden of proving that they were caused by the
medi cal mal practi ce. Thus, the district court nust engage in a
duty-risk analysis (with the burden of proof on plaintiff) to
determ ne whether the alleged nmalpractice was the cause of the
secondary harm

FACTS!

According to the Petition, upon noticing a lunp in her right
breast in March, 1979, Marcia Thomas Pendl eton consulted Dr. Janes
Ver non Kauf man, a surgeon in Natchitoches, Louisiana. Pendleton
had a famly history of breast cancer. Dr. Kaufman did a nmanmogram

and told Pendleton that it was negative. However, the |unp

continued to grow, and on April 16, 1979, Dr. Kaufman reconmmended

! The parties nentioned facts in the petition, the briefs
and in oral argunent which evidently were adduced during a
partial trial of this matter. Wat occurred during that partial
trial is irrelevant to the resolution of the legal issue before
us, and so our recitation of the facts is |limted to the
pl eadings in the record. Further, the record did not contain a
transcri pt of these prior proceedi ngs.
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a biopsy of the lunp for testing by a pathol ogist. The biopsy was
performed on April 17, 1979 at Natchitoches Parish Hospital.
Pendl eton was infornmed that the biopsy was negative for malignancy.

The lunp still continued to grow, and on May 29, 1979, Dr.
Kauf man recommended surgical renoval. The lunp was a tunor which
was renmoved by Dr. Kaufman on June 1, 1979, and pathol ogy tests
showed the tunor to be malignant. On June 2, 1979, Pendl eton was
transferred to Schunpert Hospital in Shreveport to be treated by
Dr. Robert L. Barrett who perfornmed a nodified radi cal nmastectony
on June 7, 1979. The tissue was found to be malignant, and
Pendl et on was di scharged fromthe hospital.

Several days later, Pendl eton began experiencing pain in her
right thigh which eventually spread to her right hip, groin and
back. She told Dr. Barrett about the growi ng pain, and she al so
consulted Dr. Kaufman throughout Septenber, 1979. 1In an attenpt to
alleviate the pain, Pendleton al so consulted an orthopedi ¢c surgeon
and a neurosurgeon. In Novenber, 1979, she was referred to Cchsner
Cinic in New Ol eans. D agnostic tests at that tinme reveal ed
tunors of the right thigh, right hip, a vertebra, the skull and
possibly the liver. Chenotherapy was i medi ately begun at M D.
Anderson Hospital in Houston, Texas and continued for several
nont hs.

PROCEDURAL HI STORY

In May, 1980, Pendleton filed suit in the Tenth Judici al
District against Dr. Janes Kaufnman and Dr. Robert L. Barrett,
alleging the foll ow ng negligent acts on the part of Dr. Kaufnman:

(a) Failure to diagnose the nmalignant tunor prior to the
surgery of June 1, 1979;

(b) Failure to use nore diagnostic tests to aid in diagnosing
the malignant tunmor prior to June 1, 1979;

(c) Failure to refer petitioner to a major cancer treatnment
center prior to June 1, 1979;

(d) Failure to performa biopsy prior to April 17, 1979;

(e) Failure to take an adequate speci nen when the biopsy was
performed on April 17, 1979;



(f) Failure to renove the tunor on April 17, 1979;

(g) Failure to run estrogen receptor tests on the tunor
speci nen on June 1, 1979;

(h) Failure to diagnose that the tunor had netastasi zed during
the treatnment period from Septenber 4, 1979 to QOctober 22,
1979;

(i) Failure to run nore diagnostic tests after Septenber 4,
1979 to see if the tunor had netastasized; and

(j) Failure to refer petitioner to a major cancer treatnment

center after he knew or should have known that the malignancy

had net ast asi zed.

The foll ow ng negligent acts were all eged agai nst def endant
Dr. Barrett:

(a) Failure to performan estrogen receptor test on the tunor
speci nen renoved on June 7, 1979;

(b) Failure on June 2 or June 3, 1979 to request that an
estrogen receptor test be run on the tunor speci nen renoved on
June 1, 1979;

(c) Failure to refer petitioner to a major cancer treatnment
center after the surgery of June 7, 1979;

(d) Failure to diagnose that the tunor had netastasi zed during
the treatnent period after June 18, 1979;

(e) Failure to run nore diagnostic tests after June 18, 1979
to see if the tunor had netastasized; and

(f) Failure to refer petitioner to a major cancer treatnent
center after he knew or should have known that the malignancy
had net ast asi zed.

Pendl eton also alleged that but for the negligence of
def endants, she woul d have suffered nuch | ess pain and woul d have
been di sabled for a shorter period of tine. Further, defendants'
negl i gence | essened her |ife expectancy.

Pendl eton died on June 18, 1981, approximately a year after
filing the original petition. A First Supplenental and Anended
Petition was filed substituting as plaintiff Pendl eton's husband,
D. WIlliam Pendleton, individually and as tutor for their mnor
child Lindsay Renee Pendl eton. Naned as defendants were Dr.
Barrett, his insurer Hartford Accident and Indemity Conpany, Dr.
Kauf man, and his insurer St. Paul Fire & Marine | nsurance Conpany.

The Supplenental Petition alleged that Pendleton continued to

suffer with increasing pain, and in February, 1981, additiona



mal i gnancies were found in her lung and in her brain. During the
| ast nonths of her life, she suffered increasing pain and nental
angui sh caused by the increasing certainty of death. She allegedly
died as a direct result of the malignancies that originated from
the original breast cancer.

Trial began in March, 1993. After several days of trial, the
parties informed the district court that they had reached a
settlement. A "Joint Petition for Court Approval of the Settl enent
of a Medical Malpractice Caim and the Demand for Paynent of
Damages fromthe PCF' was filed in conpliance with the Louisiana
Medi cal Mal practice Act. In this pleading, the parties asked the
district court to approve plaintiff's settlement with Dr. Robert L.
Barrett, MD. and his insurer Hartford as Dr. Barrett was a
qualified health care provider within the terns of the Act.
Plaintiff also reserved his rights to proceed agai nst the PCF and
sought dammges in excess of the $100,000. Plaintiff also settled
his clains agai nst Dr. Kaufnman, who was not covered by the Medi cal
Mal practice Act, and his insurer. The district court approved the
settl enent.

The PCF rejected plaintiff's claim for excess damages, and
after numerous pre-trial notions, trial was scheduled to begin July
17, 1995. Prior to trial, the PCF raised several issues which it
sought to have resolved prior to trial. In particular, the PCF
asked the district court to answer prior to trial the follow ng
guestions on the parties' burdens regardi ng causati on:

Do damages include causation, so plaintiff will be required to

prove what damages were caused by the fault of Dr. Barrett

that was statutorily admtted?

Does liability include causation, so plaintiff is not required

to prove what danages were caused by the statutorily admtted

fault of Dr. Barrett??

Def endant PCF took the position that plaintiff had the burden at

trial to prove what danages were caused by the physician's fault

2 Excerpted from "Defendant's Position on the |ssues," pp.
1, 4.



and the degree and seriousness of those damages. To this end, PCF
sought to take further depositions and additional discovery. In
response, plaintiff contended that under La. R S. 40:1299.44(C)(5),
[Tability, including causation, was admtted and established by the
$100, 000 paynment and hence, the only remaining issue to be tried
was the anmount of damages. Additional discovery was unnecessary.

The district court agreed with plaintiff, first concluding
that the PCF is not a party defendant in an action under the
Medi cal Mal practice Act, but rather has the status of a statutory
intervenor. As an intervenor, the PCF nust take the proceedi ngs as
it finds them including the status of discovery. The district
court further concluded that under La. R S. 40:1299.44(C (5), the
paynent by Dr. Barrett of $100,000 triggered the court's obligation
to "consider the liability of a health care provider as admtted
and established.” La. R S. 40:1299.44(QC (5). The court cited

Rodriguez v. Louisiana Medical Mitual Insurance, 620 So.2d 335 (La.

App. 5th Cr. 1993) in support, where the Louisiana Fifth Grcuit
Court of Appeal cited several Louisiana Suprene Court cases and
concl uded that where there is a $100, 000 settlenment by a qualified
health care provider, the PCF is foreclosed from contesting
causation or liability and is entitled only to appeal the anount of
damages owed. The district court thus entered a Judgnent dated
June 15, 1995 that since Dr. Barrett settled with plaintiff for the
anount of $100,000 and plaintiff reserved his rights against the
PCF, no evidence regarding a causal connection between the admtted
fault of Dr. Barrett and the injuries and danages suffered by the
|ate Ms. Pendleton would be required at trial. Further, the only
evi dence which would be permtted woul d be evidence to establish
the nonetary anount of the damages. The taking of additiona

di scovery depositions would not be permtted.?

8 The trial court also ruled in response to a request by the
PCF that it would be required to post a Jury Cost Bond in order
to continue a jury trial. The PCF filed a wit application and
this ruling was reversed by the Court of Appeal
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The Third Crcuit Court of Appeal granted the PCF's wit
application in part, denied it in part and made it perenptory. In
a one-paragraph statenent, the three-judge panel found that the
district court had not erred in prohibiting further discovery.
However,

...aplaintiff in a medical malpractice suit has the burden of

presenting evidence to determ ne what danmages were caused by

the health care provider's admtted liability and determ ne
what amount, if any, is to be paid from the Patient's

Compensation Fund. The trial court erred in ruling that no

evi dence regarding causal connection between the admtted

liability and the damages all eged would be required at trial.
No authority was cited in support of this conclusion.

We granted plaintiff's wit application to resolve the matter
of the proper interpretation of La. R S. 40:1299.44(C) (5) and the
phrase "the court shall consider the liability of the health care
provider as admtted and established...” As wll be discussed
bel ow, the courts of appeal are in conflict on whether this phrase
requires or precludes the introduction of evidence on causation in
provi ng the amount of damages owed by the PCF

LOUI SI ANA MEDI CAL MALPRACTI CE ACT

The section of the statute at 1issue today, La. R S
40: 1299.44(C)(5), is part of the broader Louisiana Medical
Mal practice Act which was enacted in 1975 in response to a
perceived crisis in the delivery of health care, "ostensibly

pronpted by the prohibitive costs associated wth nedica

mal practice insurance." Thomas v. |Insurance Corporation of Anerica,

93-1856 (La. 2/28/94); 633 So.2d 136, quoting Everett v. Gol dman,

359 So.2d 1256, 1261 (La. 1978). 1In an attenpt to reduce nedi cal
mal practice i nsurance costs, the Act inposes a schene under which
claims against health care providers who are qualified in
accordance with La. R S. 40:1299.42(A) are first submtted to a
medi cal review panel. Further, the Act limts the anobunt of
recovery by any one patient for nedical nmalpractice against a
qualified health care provider to $100,000. Damages for nedi cal

mal practice damages in excess of $100,000 up to a limt of



$500, 000, exclusive of future medical care and related benefits,
can be recovered fromthe PCF. La. R'S. 40:1299.42.4

La. R S. 40:1299.44 outlines the <creation, powers and
obligations of the PCF, which is funded by collections of an annual
surcharge from qualified health care providers. La. R S
40: 1299. 44(C) delineates the procedure for collecting fromthe Fund
in the event a malpractice plaintiff has been paid $100, 000 from
the health care provider or his insurer, yet the clainmnt demands
an anmount in excess of the settlenent. The claimant files a
petition in court seeking approval of the agreed settlenent and the
court's entertaining his demand for additional damages from the
PCF. A copy of the petition is served on the PCF Oversi ght Board,
the health care provider and his or her insurer at |east ten days
before the filing of the petition. La. RS 40:1299.44(Q(2). The
Board may agree to the demand or file objections within twenty days
after the petition is filed. La. R S. 40:1299.44(C) (3). The
district court shall set a hearing date on the clainmant's petition.
La. R S. 40:1299.44(C)(4).

La. R S. 40:1299.44(C)(5) provides the procedure for the

district court to follow in approving a settlenent.® |If there is

“1f a health care provider does not follow the requirenents
for qualifying under the Act, he or she cannot take advantage of
the limtation on nedical malpractice liability.

> La. RS 40:1299.44(C)(5) states:

At the hearing the board, the claimant, and the insurer
of the health care provider or the self-insured health care
provi der as the case may be, may introduce rel evant evi dence
to enable the court to determ ne whether or not the petition
shoul d be approved if it is submtted on agreenent w thout
objections. If the board, the insurer of the health care
provider or the self-insured health care provider as the
case may be, and the claimant cannot agree on the amount, if
any, to be paid out of the patient's conpensation fund, then
the court shall determ ne the anount of clainmant's danages,
if any, in excess of the anount already paid by the insurer
of the health care provider. The court shall determ ne the
amount for which the fund is Iiable and render a finding and
j udgnment accordingly. |In approving a settlenent or
determ ning the amount, if any, to be paid fromthe
patient's conpensation fund, the court shall consider the
[itability of the health care provider as admtted and
established, where the insurer has paid its policy limts of
one hundred thousand dollars, or where the self-insured
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no agreenent between the parties on the anount of excess danages to
be paid by the Fund, the court has the responsibility to determ ne
t he anount of such danmages. In approving a settlenent or in
determ ning the anount to be paid fromthe Fund in a case where the
gualified health care provider's insurer has tendered $100,000 in
settlement to claimant, then the court "shall consider the
litability of the health care provider as admtted and
established...".®

La. RS 40:1299.44(C(7) inposes a requirenent of good faith
and reasonabl e care upon the insurer of the health care provider in
consi dering and acting upon settlenent. The Patient's Conpensation
Fund Oversight Board is created under the terns of La. R S
40:1299.44(D) and is specifically enpowered with nunerous duties.

The Medical Ml practice Act's limtations on the liability of
a health care provider constitute special |egislation in derogation
of the rights of tort victins, and as such, the coverage of the Act

should be strictly construed. Sewell v. Doctors Hospital, 600

So.2d 577 (La. 1992). Because the statute grants inmunities or
advantages to a special class in derogation of general rights, it
must be strictly construed against limting the tort claimant's

ri ghts against the wongdoer. Branch v. WIIlis-Knighton Mdica

Center, 92-3086 (La. 4/28/94); 636 So.2d 211; Kelty v. Brunfield,

93-1142 (La. 2/25/94); 633 So.2d 1210; and Wllianms v. St. Paul

Ins. Cos., 419 So.2d 1302 (La. App. 4th Gr. 1982). Keeping this
in mnd, we turn to consideration of La. R S. 40:1299.44(C) (5) and
whether its admssion of liability clause satisfies the plaintiff's
burden of proving a causal connection between the acts of

mal practice and corresponding injuries and danages.

heal th care provider has paid one hundred thousand dol | ars.

6 To trigger access to the PCF, the entire policy limts of
$100, 000 have to be paid to the nmal practice claimant. In Russo v.
Vasquez, 94-2407 (La. 1/17/95); 648 So.2d 879, we nade it clear
t hat paynent of |ess than $100,000 with credit for pronpt
paynment, or any other reason, could not be considered to neet the
statutory threshol d.



La. R'S. 40:1299. 44(C)(5)

This Court has addressed the inplications of La. RS

40: 1299. 44(C) (5) in previous cases. I n Kosl owski v. Sanchez, 576

So.2d. 470 (La. 1991), the issue was whether plaintiff had reached

the requisite settlenent under the Medical Mlpractice Act to

trigger access to the PCF because plaintiff only received $93, 500

after costs of jury and nedical review panel were deducted from

plaintiff's recovery.” In resolving that issue, we clarified that

the PCF is not a party defendant under the Act, but rather has the

status of a third party wwth an interest in the proceedi ngs, such

as an intervenor. On the issue of admitted liability under the
Act, we stated at 576 So.2d at 474, with enphasis added:

Liability under the Medical Mal practice Act is based on the

initial $100,000 paid by the health care provider or its

i nsurer, pursuant to judgnent, settlenment or arbitration.

When the insurer has admtted liability up to the statutory

maxi mum the liability of the health care provider is

established, and the only remaining issue is the damages, if
any, owed by the patient's conpensation fund. The fund cannot

contest liability when there is a binding settlenent for
$100, 000 by the health care provider, either before or after
trial.

In a concurring opinion in Koslowski, Justice Lemmon

reiterated that once $100,000 is paid by or on behalf of a health
care provider at any tinme, the health care provider's liability is
no |l onger at issue. Justice Lemmon opined that this is so because
the Legislature attenpted to bal ance the conpeting interests of
medi cal mal practice victinms against the interests of health care
providers, and decided as a policy matter that a paynent of
$100, 000 is significant enough to foreclose further litigation of
l[tability: "[t]he only issue remaining thereafter between the tort
victim and the Patient's Conpensation Fund is the anount of
damages." 576 So.2d at 474.

In Stuka v. Flem ng, 561 So.2d 1371 (La. 1990), we held that

where $100,000 was paid to a nedical nmalpractice victim by one

" Kosl owski was overruled by Russo v. Vasquez, supra. See
f oot note 6.
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qualified health care provider, the admssion of liability
provision of La. R S. 40:1299.44(C)(5) was triggered, and the only
remai ni ng i ssue between the victimand the PCF was the anount of
the victims damages in excess of the anmount already paid. Because
of this adm ssion of liability which binds the PCF, it is clear
that the legislative intent underlying La. R S. 40:1299.44(C)(5)
was to afford the PCF fewer rights when clains against nultiple
health care providers are settled than when they are tried. See

our recent case of Thomas v. |Insurance Corporation of Anerica, 93-

1856 (La. 2/28/94); 633 So.2d 136, 139. O special relevance to
the issue herein is our coment in Stuka that "[p]aynent by one
health care provider of the maximum anmount of his liability
statutorily establishes that the plaintiff is a victim of that
health care provider's mal practice."” 561 So.2d at 1374.

Stuka was cited wth approval in Russo v. Vasquez, supra

where we stated, enphasis added:

Recognizing that La. R S. 40:1299.44(C)(5) did not nmake any
express provisions for a case in which nmultiple health care
provi ders have been joi ned as defendants and where only one of
t he def endants pays the $100,000 in settlenment, we interpreted
R S. 40:1299.44(C)(5) as dispensing with the litigation of
l[iability between the victimand the PCF after one health care
provi der had paid $100,000.00 in settlenent. |In reaching that
decision, we reasoned that the Medical Mlpractice Act
contenpl ates that the issue of liability is generally to be
determ ned between the mal practice victimand the health care
provider, either by settlenment or by trial, and that the PCF
is primarily concerned with the issue of the anount of
damages. We al so reasoned that paynent by one health care
provi der of the maxi mum anmount of his liability statutorily
established that the plaintiff is a victimof that health care
provider's mal practi ce such that the fund cannot contest the
adm ssion of liability. Once statutory admssion of liability
has occurred, we concluded, the only issue between the victim
and the PCF is the ambunt of damages sustained by the victim
as aresult of the admtted mal practi ce.

The pronouncenents of this Court have therefore been consistent:
paynent by a qualified health care provider of $100,000 to a
mal practice victimin settlenent of a claimstatutorily admts and
establishes his liability, and the only remaining issue is the
cal cul ation or assessnent of danmages.

But does this adm ssion of liability negate the necessity to
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prove that the alleged nmal practice was the cause of plaintiff's
al | eged danmages? Plaintiff says yes; defendant PCF says no.

PCF cites several cases in support of its position that even
though liability is deenmed admtted, the plaintiff still has to
show t hat the danages he clains were caused by the mal practice at

i ssue. In Cooper v. Sanms, 628 So.2d 1181 (La. App. 3rd Gr. 1993),

plaintiff filed a suit for nedical nmalpractice and products
liability. After reaching a settlenent with the health care
provider, the plaintiff proceeded against the PCF. [In addressing
the burden of proof issue, the Third Grcuit Court of Appeal
concluded that when a health care provider's fault has been
statutorily admtted and has therefore been established to have
caused sone damage, the plaintiff nust still prove what damage was
caused by that fault. 628 So.2d at 1187. The Court cited in

support Savelle v. Heil brunn, 552 So.2d 52 (La. App. 3rd Gr. 1989)

and Mool ekanp v. Rubin, 531 So.2d 1124 (La. App. 4th Cr. 1988).

In Savelle, another Third Crcuit case, plaintiff brought a
medi cal mal practice claim against a doctor and a hospital, and
settl ed her claim against the doctor and his insurer. She then
anended her petition to state a claim against the PCF. In
addressing the effect of the settlenent, the Third Grcuit stated
at 552 So.2d 56-57, citing Mol ekanp, supra, in support: "In
determ ni ng what anmount, if any, is to be paid fromthe Fund, we
must deci de what danage was caused by Dr. Heilbrunn's fault, the
degree of seriousness of that danmage, and choose a nonetary anount
as conpensation to the plaintiff for that damage. Thus, the fact
that liability is established does not relieve the plaintiff from
proving the extent of the danages caused by defendant's fault.
Liability inplies sonme damages but not specifically which or how
much danmage. "

Both Cooper and Savelle thus rely on the Fourth Crcuit's
deci sion in Mol ekanp, supra, as authority for their conclusions.

Def endant PCF cites Mool ekanp as authority for its position that
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the plaintiff nust prove the amount of damages caused by the
statutorily admtted fault. However, upon close exam nation, the

Mool ekanp deci si on does not readily support this concl usion.

| n Mool ekanp, plaintiff underwent surgery for cataract renpbva
and lens inplantation on her right eye. During surgery, a

henmorrhage resulted in permanent | oss of vision in the right eye.
Plaintiff sued the doctor for mal practice and the claimwas settl ed
for $100, 000. She then proceeded to recover her excess damages
agai nst the PCF. The Fund filed a nmotion in limne seeking a
declaration of plaintiff's burden of proof on her demand. The
district court ruled that the doctor's negligence was adm tted and
established, that his liability for the loss of plaintiff's right
eye was adm tted and established, and that plaintiff did not have
to prove the causal relationship between the |oss of the right eye
and the doctor's negligence. However, the liability of the doctor
for the loss of plaintiff's health was not admtted or established
and plaintiff would have to prove the causal rel ationship between
the I oss of her health "which said |oss of health has resulted in
her being an invalid since her cataract operation of Novenber 1983"
and the negligence of the doctor. 531 So.2d at 1125-1126.

In affirmng the district court's ruling, the Fourth Grcuit
found no error in the conclusion that loss of vision in plaintiff's
right eye was the damage necessarily admtted and established by
the insurer's paying its policy linmts of $100,000. The district
court ruling relieved plaintiff from proving that the doctor was
liable for loss of vision in her right eye, but the plaintiff was
still required to prove any other damages alleged to have been
caused by the doctor. The Fourth Grcuit interpreted the statutory
adm ssion of liability under La. R S. 40:1299.44(C) (5) as providing
an instruction to the court to conclude that the doctor's fault
"(his substandard performance of his legal duty to exercise the
appropriate standard of care to protect plaintiff fromthe risks of

eye surgery not properly perforned) caused plaintiff sone damage,
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which damage, in this case, nust be the loss of vision in
plaintiff's right eye." 531 So.2d at 1127. Therefore, contrary to
t he argunment of defendant PCF, Mol ekanp is authority that proof of
causation is not required for all of plaintiff's alleged damages
but only for proof of damages not directly related or not part of
the original harm caused by the health care provider's admtted
faul t.

I n support of the position that causati on need not be proven
but is statutorily admtted and established, plaintiff cites the

case of Rodriguez v. Louisiana Medical Mitual | nsurance, 620 So. 2d

335 (La. App. 5th Gr. 1993). In this case, the Louisiana Fifth
Circuit Court of Appeal reached a different conclusion fromthat of
the Third Grcuit on the issue of the need to prove causation after
a settlenment. The Rodriguez court concluded that based upon the

Suprene Court cases of Stuka and Kosl owski, the PCF was foreclosed

fromcontesting liability or causation, and was entitled only to
appeal the anount of danmages owed by the Fund.
I n anot her apparently conflicting circuit decision, the Second

Circuit Court of Appeal in Gaham v. WIIis-Knighton Mdical

Center, 27,338 (La. App. 2 Cir. 9/29/95); 662 So.2d 161, wit
application pending in Suprenme Court, 95-2881, held that the
district court erred in allowwng the PCF to relitigate issues of
causation and original harm Further, in a case arising fromthe
Third Crcuit, decided shortly after its decision in the instant
case, the court denied wits after the district judge ruled that
plaintiffs did not have to prove causation and prohibited the
presentation of witnesses with regard to causation at the trial.

Quillory v. MCulloch, W5-CA-1315 (La. App. 3 Cr. 10/3/95);

So.2d _ , wit application pending in Suprene Court, 95-2817.
To assist in resolving this conflict, plaintiff directs the
Court to jurisprudence from I ndiana, which provided the nodel for

t he Loui siana Medical Malpractice Act. In Dillon v. dover, 597

N.E. 2d 971 (Ind. App. 2 Dist. 1992), the Indiana appellate court
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hel d that under a provision simlar to La. R S. 40:1299.44(C) (5),
once liability is established, the issue of proximte cause is
deci ded. This concl usion was based on the |Indiana Suprene Court's
observation that "'It is axiomatic that, before liability can be
i nposed, there nust be proof that the defendant's negligence

proxi mately caused the plaintiff's harm' Dunn v. Cadiente (1987),

Ind., 516 N.E 2d 52,55 870." 597 N.E. 2d at 973. This decision was
affirmed by the Indiana Suprenme Court. \Wile we note this case
with interest, we find sufficient distinction between the |Indiana
Medi cal Mal practice Act and the Loui si ana Medi cal Ml practice Act,
as argued by defendant, to distinguish this case.?

Plaintiff also argues that the key to this dispute is the
definition of the term"liability" which should be distinguished

from the definition of "fault". Plaintiff cites Brown v. New

Oleans Public Service, 506 So.2d 621 (La. App. 4th Cr. 1987), a

case where plaintiffs alleged they suffered personal and property
damage because of the negligence of the utility conpany when they
were w thout electrical power for several hours during a freeze.
The Court rejected a request for class certification on the grounds
that there were different causation issues for the individua

plaintiffs. The Brown court noted that CCP art. 593.1° aut hori zed

separate trials on separate issues but did not allow a trial on
fault alone separate from the question of causation: "Tort
liability, however, enconpasses both fault and causation, and

Article 593.1 does not allow trial on fault al one, separate from

8 First, there is no |anguage in the Indiana Medi cal
Mal practice Act conparable to La. R S. 1299.41(1) which provides
that "[n]Jothing in this Part shall be construed to nmake the
Patient's Conpensation Fund liable for any suns except for those
arising fromnedi cal mal practice.” Second, the |Indiana Act does
not create an entity conparable to the PCF Oversi ght Board.
Third, the Indiana Act has no provisions conparable to La. R S.
40: 1299.44(D)(2) (b) (x) and (xi) which provide a nechanism for
proving that a claimant's damages were caused in whole or in part
by the negligence or liability of a non-qualified health care
provi der or product manufacturer and for reinbursenent and
indemmity for such anounts.

® La. CCP art. 593.1 provides the procedure for class action
pr oceedi ngs.
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t he question of causation. ... Fault and causation as el enents of
liability are too closely interrelated to be tried separately, and
sound policy reasons dictate that a defendant should not be
subjected to a determnation of his fault before the court even
considers whether that fault caused the plaintiffs' damages." 506
So.2d at 624. Thus, plaintiff argues, once liability is
establi shed, causation and fault have already been proven, so an
adm ssion of liability is inherently an adm ssion of fault and
causati on.
DI SCUSSI ON

In resolving this issue, we Kkeep certain tenets in mnd
First, as stated above, the Medical Malpractice Act is to be
strictly construed against limting the tort claimant's rights
agai nst the wongdoer. Second, the adm ssion of liability clause
in La. RS 40:1299.44(C) (5 was arguably enacted to offset in part
t he advantages to health care providers of the $500, 0000 damages
cap. Third, settlenents are favored in our law, so we shoul d not
di scourage plaintiffs from settling nedical mal practice cases by
interpreting a statute so as to create a post-settl enent burden of
proof when another interpretation is reasonable. Fourth, a
plaintiff does not have to prove what has been admtted. The issue
then beconmes determ ning exactly what is admtted and established
when a health care provider makes the $100, 000 paynent.

If we adopt defendant's position that the plaintiff 1is
required to prove the causal connection between all danages and the
admtted mal practice, then the statutory adm ssion of liability
under La. R S. 40:1299.44(C)(5) becones nuch less significant, if
not neaningless. |If we accept plaintiff's view that absolutely no
proof of a causal connection is necessary regarding all nedica
consequences al l eged, then the adm ssion of liability by a health
care provider and/or his insurer may well trigger PFC exposure for
secondary or sequential medical conditions totally unrelated to the

health care provider's negligent conduct.
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Consi deration of our recent case of Jones v. St. Francis

Cabrini Hosp., 94-2217 (La. 4/10/95); 652 So.2d 1331 assists us in

solving this dilemma. In Jones, Ms. Ruby Lee Jones was admtted

to the hospital wth a broken hinp. Dr. John Wiss perforned
surgery to place a screw nail in the bone to conpress the fracture.
However, prior to surgery, blood tests were perfornmed which
suggested that plaintiff had anem a. Tests were ordered to
determne if there was bleeding in the stomach or colon which is
usual Iy indi cated when sonmeone of Jones' age has anema. The first
two tests revealed no bleeding. The third test was conducted via
a bariumenema. The flow of bariumdid not progress as expected,
and the radiol ogi st performng the test concluded that the barium
was col l ecting outside of Jones' rectumand that a pararectal tear
had apparently occurred. After consultation with other doctors,
Dr. Harishwar Agarwal performed a col ostony. The bowel was cut in
two, the fecal streamdirected to a bag outside of the body, and
the lower half of the colon stapled or sutured closed.

Jones remained in the hospital to convalesce from the hip
surgery and the colostony. While at the hospital, a nurse caused
Jones to put weight on her leg contrary to doctor's orders,
resulting in some conpression or separation of the bone in her hinp.
Jones then requested a transfer to another hospital where she
stayed for one nonth before returning to her prior nursing hone
resi dence.

About a nonth later, Jones returned to the hospital for a
reversal of the col ostony despite her doctor's attenpt to di ssuade
her because of the risks involved. Shortly after the reversal, she
devel oped severe conplications requiring that ileostony be
perfornmed el even days later. Jones began bleeding within three
days of the first ileostony so a second il eostony was done. The
bl eedi ng conti nued, and about one nonth after being admtted to the
hospital for the col ostony reversal, Jones died.

Jones' heirs filed suit against the hospital where the hip
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surgery and colostony was perforned, Dr. Baber who was the
radi ol ogi st who perforned the bariumenenma, and his insurer. The
petition included ten allegations of negligence relating to the
rectal perforation and only one relating to the hip separation
The hospital settled, and plaintiffs reserved their rights to
proceed against the PCF. After trial, the jury rendered a verdict
of $57,500, and the district court gave the Fund a credit for prior
settl enents. Plaintiffs appeal ed. Finding the jury's verdict
sheet contained internal inconsistencies, the Court of Appeal
performed a de novo review and held that the hospital's $100, 000
settlenment constituted an adm ssion of liability for both the
separated hip and perforated rectum |t awarded damages for the
hi p separation, rectal perforation and resulting col ostony. No
damages were awarded for the reversal of the colostony and
subsequent death

In reviewwng the Court of Appeal decision, we considered
whether the jury charges could have msled the jury. The
guestionabl e charge on danages st at ed:

Danmages. W next cone to the issue of damages. In this case

while the fault or liability of St. Frances Cabrini to the

plaintiff 1is established, the plaintiff at trial nust

nonet hel ess denonstrate what damages by kind and by

seriousness were caused by St. Frances Cabrini's fault.
We concluded that this charge in conbination wth the PCF s cl osing
argunent could i ndeed have msled the jury. So it was proper for
the court of appeal to accord no weight to the jury verdict and to
decide this case on a de novo review of the record w thout
deference to the findings of the jury. Yet we disagreed in part
with the Court of Appeal judgnent. W concluded that the original
harmdid in fact include the reversal of the colostony and Jones
subsequent death. W perfornmed a duty/risk analysis and concl uded
that the rectal perforation (for which Cabrini statutorily admtted
liability) was clearly a cause in fact of the reversal of the

col ostony, since the reversal would not have been necessary but for

the rectal perforation. We then determned that the hospital's
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duty not to injure patient Jones enconpassed the risk that she
woul d undergo a procedure to correct the original harm which woul d
ultimately result in her death. We therefore found that the
hospital's admtted liability extended to the reversal of the
col ostony, contrary to the conclusion of the court of appeal.

I n essence, we considered in Jones the hospital's adm ssion of

liability and determ ned what danages were connected with the
original harm of the nmal practice. In defining "original harnf
caused by the nmal practice, we essentially concluded that it was
such harmor risk which was enconpassed by the duty of the health
care provider not to commt medical malpractice or performat a
substandard |l evel of care. No further analysis of causation was
required, nor was plaintiff required to prove that the origina
harm was caused by the nedical mal practice.

Extrapol ati ng from Jones and after review ng the provisions of

t he Medical Ml practice Act and the applicable jurisprudence, we
adopt the test hinted at by the court in Mol ekanp; that is, that
liability wunder La. RS 40:1299.44(C(5) is admtted and
established as to damages emanating from the original apparent
consequences or harm from the nedical mal practice. Original or
primary harm is such risk and consequential danmages that are
enconpassed by the health care provider's duty not to conmmt
medi cal mal practice, and which directly result fromthe health care
provider's breach of duty or nedical nmal practice. Secondary harm
is all other damages which plaintiff alleges were caused by the
medi cal mal practi ce. For exanple, in a case where nedical
negl i gence causes paraplegia, and the patient dies not too |ong
afterwards because of a heart attack, the original or primary harm
would be the loss of control of patient's lower |inbs and the
secondary harm m ght be the subsequent death by heart attack, if
proven to be causally related to the mal practice. W hold today
that when a health care provider admts and establishes liability

by paynment of $100, 000 under the Medical Ml practice Act, under La.
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R. S. 40:1299.44(C)(5), claimant is relieved of the obligation to
prove a causal connection between the admtted mal practice and
claimant's original and primary harm However, if claimant is
asserting clainms for secondary damages, then he has the burden
notwithstanding admtted liability by virtue of the $100, 000
settlenment and La. R S. 40:1299.44(C)(5), to prove that this
secondary harm was caused by the nedi cal negligence.

It is the duty of the district judge once he has approved the
settlenment to distinguish between the original or apparent harm
whi ch the adm ssion of liability enconpasses and the secondary harm
concerning which the plaintiff continues to bear the burden of
proof. This determ nation shall be nmade by a close review of the
record consisting of the pleadings, discovery and any trial
proceedings. In nost cases, it is not difficult to ascertain the
extent of the original or primary harm caused by the nedical
mal practice which the health care provider has by settlenent
admtted, as distinguished from secondary harm Drawing a line
between the two is a chore to be performed by the trial judge.?

This test achieves the goal of the statute's adm ssion of
liability provision by relieving plaintiff of the burden of proving
a causal connection between the admtted malpractice and the
original or main harm giving rise to damages; yet, it provides

l[imts so as to prevent automatic PCF exposure for all nedica

10 W acknow edge that this is one of the nore difficult
cases in which to distinguish between original and secondary harm
because it involves negligent failure to diagnose cancer and the
consequences of delay. Nonetheless, the judge heard the case and
is at liberty to take further evidence if he concludes it is too
difficult to decide without nore information what primary harm
resulted fromthe neglect to diagnose and treat the malignant

tumor. It is possible that sone harm short of the patient's
early death, identifiable as apparent or primary harm was the
consequence of the doctor's negligence. It is for the district

court judge to determne in this case just what constitutes the
primary harmas to which plaintiff is relieved of his burden of
provi ng causation. That decision on his part may be difficult,
but it is the kind of decision district court judges and fact
finders nake on a regul ar basis.
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conditions that m ght occur subsequent to the nedical negligence.!!

We therefore conclude that in the case at bar plaintiff is not
required to prove any causal connection between Dr. Barrett's
adm tted mal practice and the original harm suffered by Pendl eton
and/or the plaintiff. Al though we have the benefit of the
pl eadings in the record, we do not have the benefit as did the
district court of trial testinony in this case for the reasons
previously noted in footnote 1. Therefore, we remand this matter
to the district court to consider the record in its entirety,
including the pleadings, discovery and trial testinony, to
determ ne the scope of the original harmif evident or apparent and
consequential damages caused by Dr. Barrett's nmalpractice.
Regarding any and all secondary harm or harm not primary, the
district court should perform a duty/risk analysis, Wber v.

Charity Hospital of Louisiana, 475 So.2d 1047 (La. 1985), and

determ ne whet her the secondary damages are the consequence of the
type of risk of harmenconpassed in Dr. Barrett's duty of care. |If
any harmis found to be primary, then Dr. Barrett's adm ssion of
liability binds the PCF for all damages arising out of that primary
harm |If harmof a secondary sort is found and also falls within
the scope of Dr. Barrett's duty, then the plaintiff's proof nust
establish a causal connection between the defendant's breach of
duty and that secondary harm and consequent danages.
DECREE

For the foregoing reasons, we reverse the decision of the

Court of Appeal in part and remand to the district court for

further proceedi ngs consistent herewth. 12

1 1n a case pending in this Court on wit application, the
Second Circuit applied this test. In Gahamv. WIIlis-Knighton
Medi cal Center, supra, the court |ooked to the discovery,
pl eadings and trial to determ ne the extent of the "original
har nt' .

12 Because of the unique procedural posture of this case,
that is, an inconplete trial against the original defendants
resulted in a settlenment which triggered clains against the PCF
whi ch gave rise to the legal issues we visit herein, we are not
bound by Gonzales v. Xerox Corporation, 320 So.2d 163 (La. 1975)
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REVERSED | N PART AND REMANDED TO THE DI STRI CT COURT.

whi ch cautions against remand to the trial court when the court
of appeal has the full record before it. Moreover, our decision
sets forth new paraneters for resolution of the |legal issue we
consider today, and it is the district court, in this case and
others to cone, which nust nake the decision on primary and
secondary harm whi ch we have determi ned is necessary for proper
application of R S. 40:1299.44(C) (5).
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