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In a pre-trial ruling neant to forestall any doubl e jeopardy
i nplications which mght have arisen in defendants' trial on
charges of attenpted first degree nurder and arned robbery, see

State ex rel. Adans v. Butler, 558 So.2d 552 (La. 1990), the

trial judge resolved that he would give jurors only the
definition of first degree nurder in La.R S. 14:30(A)(3). The
ruling required the state to prove on the attenpted nurder count
that the defendants had specifically intended to kill nore than
one person. After reviewng the testinony at trial, the Fourth
Crcuit concluded that the state had presented insufficient

evi dence that on the night of Novenber 8, 1991, either Bordenave
or Anderson had been aware of, or targeted, Patrick Leon, as he
ran after George Lew s, his conpanion on that night. Bordenave
had just shot Lewis during an attenpt to take Lew s's foot bal

j acket. The evidence otherw se showed that Bordenave fired
several tinmes at the fleeing Lewis, a circunstance which
rationally supported an inference of a specific intent to kill.

See e.qg. State v. WIllians, 383 So.2d 369 (La. 1980); State v.

Procell, 365 So.2d 484 (La. 1979). The court of appeal



accordi ngly reduced Bordenave's conviction to attenpted second
degree murder in violation of La.R S. 14:30.1 (A) (1), an offense
whi ch requires proof only of specific intent to kill. State v.
Butler, 322 So.2d 189 (La. 1975).

Wth regard to Anderson, however, the Fourth Crcuit found
no evidence of specific intent, as he "told Bordenave to take the
j acket, but did not urge Bordenave to shoot or participate in the
shooting."” Bordenave, 93-1682, at 9; 660 So.2d at 1213. The
court of appeal therefore set aside Anderson's conviction on that
count. Wile it affirmed Bordenave's conviction and sentence for
arnmed robbery, the court of appeal also found that the
i ntroduction of evidence of two ensuing chases with the police on
Novenmber 13 and Novenber 15, 1991, had prejudi ced Anderson on
t hat count because "[e]vidence that Anderson pointed a gun at
O ficer Wat zke during the Novenber 13, 1991 chase and that
Ander son was in possession of two guns and shoul der hol sters on
Novenmber 15, 1991 [was] irrelevant and inadmssible." 1d., 94-
2973, at 13; 660 So.2d at 1215. The court of appeal therefore
reversed Anderson's conviction and sentence for arnmed robbery and
remanded his case for retrial of that charge. W granted the
state's application to review the judgnent below. W reverse as
to Anderson only.

A reviewi ng court may inpinge on the factfinding function of
the jury only to the extent necessary to assure that the

def endant has recei ved due process of law. Jackson v. Virginia,

443 U.S. 307, 99 S.Ct. 2781, 61 L.Ed.2d 560 (1979). Accordingly,
"the relevant question is whether, after view ng the evidence in
the light nost favorable to the prosecution, any rational trier
of fact could have found the essential elenents of the crine
beyond a reasonable doubt."” 1d., 443 U S. at 319, 99 S.C. at
2789 (enphasis in original). The evidence at trial showed that

Ander son noved toward Bordenave and Lewis as the two nen



struggl ed over the gun held to Lewi s's head and urged Bordenave
to hurry. "Get the jacket," Anderson ordered, "Let's go."

Bor denave' s gun gave himthe neans of settling matters between
the men quickly and while it appears that the first shot may have
di scharged accidentally after Lewis knocked the gun away fromhis
head, Bordenave then enptied his weapon at the fleeing victim
striking himtw tines in the back. Anderson was standi ng near by
when Bordenave fired the shots and both defendants then ran back
to a parked and runni ng gray-blue station wagon. They pursued
the victimuntil he collapsed in the street. The car paused
whi | e Bordenave stripped the jacket fromthe unconscious and
apparently noribund Lew s. Bordenave then clinbed back into the
station wagon and fled the scene wth Anderson. These

ci rcunst ances support the conclusion that a rational trier-of-
fact could have reasonably determ ned that Anderson had the
specific intent to kill Lewis because he urged the use of deadly
force to conclude the arnmed robbery of Lewis as quickly as

possible. Cf., State v. Brooks, 505 So.2d 714, 717-19 (La.

1987); State v. Hol mes, 388 So.2d 722, 727-28 (La. 1980); State

v. Sonnier, 380 So.2d 1, 4 (La. 1979). Accordingly, on the
state's application for review only as to Anderson, we reinstate
the jury's verdict but, for the reasons assigned by the court of
appeal in Bordenave's case, reduce the judgnent to guilty of
attenpted second degree nurder.

Wth regard to Anderson's conviction for armed robbery, our
prior decisions nmake clear that "[njatters which are ..
logically relevant to issues before the jury should not be
excl uded nerely because they show the accused has commtted ot her

offenses.” State v. Constantine, 364 So.2d 1011, 1014 (La.

1978); State v. Hollingsworth, 337 So.2d 461, 465 (La. 1976).
Ander son' s conduct on Novenber 13, 1991, was attri butable to nore

than the routine traffic violation which first caught the



attention of the police when they spotted Bordenave driving the
gray-blue station wagon without a current license plate. Apart
fromany tendency to reveal Anderson's consciousness of guilt for
the Lewis robbery and shooting, however, the incident placed both
defendants together in the getaway car |less than | ess than a week
after the Lewis crines. On that occasion, Anderson had el uded
his pursuers in a footrace after Bordenave crashed the station
wagon. Nevertheless, as the result of the chase and arrest of
Bor denave, the police were able to conpile a photographic |ineup
and to obtain identifications of both nmen by Leon and of
Bordenave by Lewis. The trial court did not abuse its broad
di scretion by determning that the probative value of this
rel evant evi dence outwei ghed any unfair prejudice to Anderson.
La.C E. art. 403.

It appears that the police involved in the chase on Novenber
15, 1991, were pursuing Anderson for an unrelated crinme when they
acted on a tip froman informant and stopped the cab in which he
was riding. Considered by itself, evidence of Anderson's flight
on this occasion may have been insol ubly anbi guous and of
mar gi nal probative value to show his consciousness of guilt for

the crimes involving Lewws. State v. Parker, 421 So.2d 834, 841

(La. 1983) ("The jury was properly told to consider flight as
evidence of guilt only if they believed the nen were fleeing the
scene of the autonobile accident because they had commtted the

crime for which they were on trial.") (citing State v. Lee, 381

So.2d 792 (La. 1980)); see 2 MCornick on Evidence, 8263, at 183
(Strong ed. 1992) ("In recent years, a nunber of courts have
begun to ook with particular care at the timng of the flight
relative to the offense and the strength of the inference that in
fl eeing the defendant was aware of, and notivated by fear of
apprehension for, a particular offense.”) In the context of

Anderson's flight fromthe police |less than two days before,



however, jurors could reasonably conclude that Anderson was aware
the police had stunbled onto his connection to Bordenave and the
gray-blue station wagon and that his second attenpt to evade the
police reveal ed his concern that the police had al ready

determ ned the significance of that connection. W therefore
find no abuse of the trial court's discretion in admtting this

evidence. State v. Davies, 350 So.2d 586, 588-89 (La. 1977).

Accordingly, we reverse the decision of the Fourth Crcuit
to the extent that it discharges Anderson from prosecution for
the attenpted nurder of Lewis and vacates his conviction for
arnmed robbery. W reinstate his conviction and sentence for
arnmed robbery, enter a judgnent of conviction for attenpted
second degree nurder, and remand the case to the trial court for
resentencing as to that count.

CONVI CTI ON AND SENTENCE FOR ARMED ROBBERY REI NSTATED;, JUDGMVENT OF
GUILTY OF ATTEMPTED SECOND DEGREE MURDER ENTERED;, CASE REMANDED

FOR RESENTENCI NG



